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Court of Appeals of the District of Columbia 


No. 5487. 

Walter Leaman and Raymond M. Martyn, a Partnership, 
Trading as Leaman and Martyn, and Raymond M. Martyn, 
Plaintiffs, j 

vs. 

District of Columbia. 


1 In the Police Court of the District of Columbia, 

June Term, 1931. 

i 

No. 983,660. 

District of Columbia 

i 

vs. 

i 

Leaman and Martyn, a Partnership; Raymond M. Martyn. 

Information for Violation Act of Congress. 

I 

Be it remembered, That in the Police Court Of the District of 
Columbia, at the City of Washington, in the said District, 
at the times hereinafter mentioned, the following papers were 
filed and proceedings had in the above entitled cause, to wit: 

June 16, 1931.—Information filed. Continued to June 18, 
1931. 

June 18, 1931.—Continued to June 26, 1931| 

June 26, 1931.—Plea—Not Guilty. Continued to July 7, 
1921. Personal recognizance for appearance, j 
July 7, 1931.—Continued to July 21, 1931. j 
July 21, 1931.—Continued to July 28, 1931. | 

July 28, 1931.—Continued to August 1, 1931—10. 

August 6, 1931.—Judgment—Guilty: Sentience withheld. 
Opinion rendered by Judge Schuldt. Continued to August 
15, 1931. 

August 15, 1931.—$10.00—10 days. Exceptions noted. 
Notice given of intention of applying to Court of Appeals for 
Writ of Error. j 

1—5487a 
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W. LEAMAN ET AL. VS. DISTRICT OF COLUMBIA. 


August 15, 1931.—B. S100. Recognizance in the sum of 
$100.00 entered into on writ of error to Court of Appeals, 
D. C. upon the condition that in the event of the denial of the 
application for a writ of error, the defendant will, within five 
days next after the expiration of ten days appear in Police 
Court and abide by and perform its judgement and that in 
the event of the granting of such writ of error, the defendant 
will appear in the Court of Appeals of the District of Columbia 
and abide by and perform its judgement in the premises. 

M. S. KRONHEIM, 

Surety . 

2 August 15, 1931.—Memorandum opinion of Judge 
Schuldt. 

August 15,1931.—Assignment of Errors filed. 

August 20^ 1931.—Bill of Exceptions submitted, settled, 
signed, sealed and filed. 

September 4, 1931.—Writ of Error received from Court of 
Appeals. 

September 9, 1931.—Designation of record filed. 

September 14, 1931.—Copy of record and proceedings in 
this case, together with Writ of Error, transmitted to Court 
of Appeals in obedience to said Writ. 

3 Copy. 

In the Police Court of the District of Columbia. 
District of Columbia, s$: 

To the Major of Police of the District of Columbia, Greetings: 

Whereas it appears, by oath of C. S. Higgins, that on the 
16th day of June, A. D. 1931, at the District aforesaid, that 
one Walter Leaman and Raymond M. Martyn, trading as 
Leaman and Martyn, and Raymond M. Martyn, late of the 
District of Columbia, in the said District of Columbia, did 
then and there bring into and cause to be brought into the 
District of Columbia for sale, cream, without a permit from 
the from the Health Officer of said District so to do, con¬ 
trary to and in violation of the Act of Congress approved 
February 27; 1925 in such case made and provided, and con¬ 
stituting a law of the District of Columbia. 

You are therefore hereby commanded to take the said 
Walter Leaman and Raymond M. Martyn, Partners, and 
Raymond M. Martyn and bring them before the Police Court 
forthwith to answer charge. 
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W. LEAMAN ET AL. VS. DISTRICT OF COLUMBIA. 


Witness, the Hon. Gus. A. Schuldt, Presiding! Judge of the 
Police Court of the District of Columbia, and seal of the 
said Court this 16th day of June, A. D. 1931. ! 

[Seal, Police Court of District of Columbia.] j 


F. A. SEBRING, 

Clerk, Police Court, D. C . 
By R. B. GO’l'T, 

Deputy Clerk Police Court, D. C. 


Sbpt. 4, 1931. 

This is a true copy. 

R. B. GOTT, 

Deputy Clerk Police Court, D. C. 

4 [Endorsed:] Copy. Precinct:—. District of Colum¬ 

bia vs. Leaman & Martyn, a partnership; Raymond 
M. Martyn, 945 Penn. Ave. N. W. Warrant for violations of 
act of Congress. Cepi: —. Witnesses: C. Si Higgins, In¬ 
spector, Health Office, Dist. Bldg.; C. Staub, same; John B. 
Reed, Health Dept. ! 


5 In the Police Court of the District of Columbia, 

j 

i 

June Term, A. D. 1931. j 


The District of Columbia, 

i 

William W. Bride, Esq., Corporation Counsel, by Edward 
W. Thomas, Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia prosecutes in this behalf in his; proper person, 
comes here into Court, and causes the Court tb be informed, 
and complains that Walter Leaman and Raymond M. Martyn, 
a partnership, trading as Leaman and Martyn, j and Raymond 
M. Martyn, late of the District of Columbia aforesaid, on 
the 16th day of June, in the year A. D. nineteen hundred and 
thirty-one, in the District of Columbia aforesaid, did then 
and there bring into and cause to be brought into the District 
of Columbia for sale, cream, without a permit firom the Health 
Officer of said District so to do, contrary to aind in violation 
of the Act of Congress approved February 271, 1925, in such 
case made and provided, and constituting a law of the District 
of Columbia. 

WILLIAM W. fBRIDE, 

Corporation Counsel. 
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Personally appeared S. S. Higgins, this 16th day of June, 
A. D. 1931, and made oath before me that the facts set forth 
in the foregoing information are true, and those stated upon 
information received he believes to be true. 

(Signed) EDWARD W. THOMAS, 

Assistant Corporation Counsel of 

the District of Columbia. 

6 [Endorsed:] Schuldt, Judge. No. 983,660. Col. —. 

Information. District of Columbia vs. Leaman and 
Martyn, a Partnership; Raymond M. Martyn, 945 Penn. 
Ave. N. W. Violation of Act of Congress. Guider & Phelan, 
Attys., Colorado Bldg. Witnesses: S. S. Higgins, Inspector, 
Health Dept.; C. Staub, Same; John B. Reed, Same; William 
Buckler, Mgr., Sanitary Grocery, 1001 13th; George Reichard, 
Mgr. A. & P., 234 7th S. E.; Rob’t S. Cogar, Mgr. Am. St., 
637 Penn. Ave. S. E. Filed Jun. 16, 1931. F. A. Sebring, 
Clerk Police Court, D. C. June 18, 1931, Cont. 6/26/31. 
June 26, 1931, Cont. 7-7-31. P. N. G. P. R. for appearance. 
July 7, 1931, Cont. 7-21-31. July 21, 1931, Cont. 7-28-31. 
July 28, 1931, Cont. 8-1-31—10. August 6, 1931, Judgment— 
Guilty. Sentence withheld. Opinion Rendered by Judge 
Schuldt. Cont. 8-15-31. August 15, 1931, $10—10 days. 
Exceptions noted. Notice given of intention of applying to 
Court of Appeals for writ of error. 8/15/1931, B. 100. 
Recognizance in the sum of $100.00 entered into on writ of 
error to Court of Appeals, D. C. upon the condition that in 
the event of the denial of the application for a writ of error, 
the defendant will, within five days next after the expiration 
of ten days appear in Police Court and abide by and perform 
its judgement and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals 
of the District of Columbia and abide by and perform its 
judgement in the premises. M. S. Kronheim, Surety. August 
15, 1931, Assignment of Errors filed. August 20, 1931, Bill 
of Exceptions Submitted, settled, signed, sealed and filed. 
Sept. 4, 1931, Writ of error received from Court of Appeals. 
Sept. 9, 1931, Designation of record filed. Sept. 14, 1931, 
Copy of record and proceedings in this case, together wdth 
writ of error, transmitted to Court of Appeals in obedience to 
said writ. 
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7 Recognizance . 

I 

In the Police Court of the District of Columbia the 15th day of 

August, A. D. 1931. 

i 

i 

The District of Columbia 

i 

vs. 

i 

Walter Leaman & Raymond M. Martyn, a Partnership, 

Trading as Leaman & Martyn. j 

On Writ of Error to the Court of Appeals of the District of 

Columbia. 

| 

The defendant and M. S. Kronheim, surety, acknowledge 
themselves to be indebted to the United States, District of 
Columbia in the sum of one hundred dollars,' lawful money 
of the United States, to be levied of their and each of their 
goods and chattels, land and tenements, upon condition, 
nevertheless, that whereas the said defendant wjas on the 15th 
day of August, 1931, convicted in the Policej Court of the 
District of Columbia of Violation Act of Congress, and it 
was thereupon adjudged by said Court that said defendant 
pay a fine of ten dollars, and, in default to bb committed to 
the Washington Asylum and Jail for the term of ten days; 
and whereas the said defendant has taken exceptions to the 
rulings of the Court upon matters of law in saicf trial and hav¬ 
ing given notice in open court of his intention to apply for a 
writ of error to a justice of the Court of Appeals of the District 
of Columbia: Now, therefore, if said defendant shall, in the 
event of a denial of his application for said writ of error, 
within five days next after the expiration of teii days from the 
date hereof, appear in the Police Court and abide by and per¬ 
form its judgments in the premises, and in the event of the 
granting of such writ of error he shall appear in the Court of 
Appeals of the District of Columbia and prosecute said writ 
of error and abide by and perform its judgments in the premises, 
then this recognizance to be void and of no foifce. 

WALTER LEAMAN. 
MILTON S. kIrONHEIM. 


2—5487a 
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I certify that the above recognizance was acknowledged in 
open Court the 15 day of August, A. D. 1931, and that the 
sufficiency of said surety was approved by the Judges of said 
Police Court. 

Witness my hand and the seal of said Court. 

(Signed) WM. A. NORGREN, 

Chief Deputy Clerk Police Court , District of Columbia. 

8 In the Police Court of the District of Columbia, 

15 Day of August, A. D. 1931. 

Milton S. Kronheim, being duly sworn, says that he is 
worth, over and above all his debts and liabilities, the sum of 
ten thousand dollars in unincumbered real estate, situated in 
the District of Columbia; that a part of the real property so 
owned by — is described as follows: —, and is worth the sum 
of — dollars; that — owns said property in fee simple, free 
and unincumbered by deed of trust, mortgage, judgment, or 
otherwise; that — is not surety nor responsible on subsisting 
bonds in the Police Court or the Supreme Court of the District 
of Columbia to exceed in the aggregate the value of — unin¬ 
cumbered real estate. 

(Signed) MILTON S. KRONHEIM. 

Witnesses: 


Subscribed and sworn to before me this 15 day of August, 
A. D. 1931. 

(Signed) W. A. NORGREN, 

Deputy Clerk Police Court, District of Columbia. 

[Endorsed:] No. 983,660. Police Court, District of Colum¬ 
bia. Recognizance on Writ of Error to the Court of Appeals, 
D. C. District of Columbia vs. Walter Leaman et al. $100. 
M. S. Kronheim, Surety. Taken the 15 day of Aug., 1931. 
Wm. A. Norgren, Deputy Clerk Police Court, D. C. 
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9 In the Police Court of the District of Columbia. 

i 

i 

! 

No. 983,660. j 

i 

i 

District of Columbia 

i 

i 

vs. 

i 

Walter Leaman and Raymond Martyn, a Partnership, 

Trading as Leaman and Martyn, and Raymond Martin. 

i 

The defendants in this cause, Walter Leamani and Raymond 
Martyn, a partnership, trading as Leaman and Martyn and 
Raymond Martyn, are charged in the information filed herein, 
that on the 16th day of June, A. D., 1931, they did then and 
there bring into, and cause to be brought into! the District of 
Columbia for sale, cream, without a permit fiiom the Health 
Officer of the District of Columbia so to do, Contrary to the 
Act of Congress approved February 27, 1925. 

Section 2 of the Act of Congress approved February 27, 1925 
(43 Stats, p. 1004), upon which this prosecution is predicated 
reads as follows: 

“That no person shall * * * bring or send into the said 
District of Columbia for sale, any milk, cream or ice cream, 
without a permit so to do from the Health Officer of said 
District, and then only in accordance with the terms of said 
permit.” ! 

The definition of cream is contained in Section 13 of said 
Act and is as follows: 

“Cream is that portion of the milk, rich in fat, which 
rises to the surface of the milk on standing, or is separated 
from it by centrifugal forces or otherwise, arid shall contain 
not less than twenty percentum of butter fatj, and shall not 
be offered for sale or sold unless and until it has been pasteur¬ 
ized under regulations prescribed by the Heajlth Officer, and 
shall be free from pathogenic organisms and invisible dirt.” 

i 

The defendants admit the validity of the Act of Congress 
under which this prosecution is brought, and there are 

10 no questions of fact in the case. 

It is specifically admitted by the defendants that 
they did bring cream into the District of Columbia for sale; 
that they had made no application for a permit and that no 
permit had been issued to them. 


i 
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The testimony adduced by the defendants tended to prove 
that the product of the defendants was cream of a pure and 
wholesome product of high quality and known as “Pantry 
Cream”, put up in hermetically sealed containers indicating 
upon the wrappers thereof that it was sterilized. They further 
contend that as the cream they brought into the District was 
sterilized cream in hermetically sealed cans they do not come 
within the purview of said statute, and that this fact is evi¬ 
denced by the debates in Congress which showed the intention 
of Congress in this respect, also that while the product handled 
by the defendants is cream wdthin the meaning of the section 
defining cream, that as it is sterilized it does not come within 
the purview of the Act requiring a permit, as it is in the same 
category as evaporated milk, which is allowed to come into 
the District without a permit from the Health Officer. 

The District of Columbia, however, contends that the de¬ 
fendants have admitted that their product is cream and as 
such it is necessary for them to first secure a permit for its 
sale in the District; that the claim of the defendants that it 
should be classified as evaporated or condensed milk has no 
application to sterilized cream in containers and that the Act 
of Congress specifically sets forth certain standards relative to 
inspection which the Health Officer must pass upon before a 
permit can be issued for the sale of a product of this nature. 

The burden of the defendants’ argument, in the 
11 elaborate and interesting brief filed herein, is as to the 
intention of Congress in dealing wdth the subject matter 
under discussion. While it is true that in the interpretation 
of statutes involving questions of grave doubt the Courts look 
to the intent of the legislature, the instant case is not such, in 
the opinion of the Court, where much doubt exists. It is con¬ 
ceded that a literal interpretation would bring the defendants 
within the meaning of the statute. 

In matters of public health the Courts are constrained to a 
strict interpretation of statutes of this character because of 
the underlying reasons for their adoption and of the actions 
of trained officials who carry said statutes into effect. 

The Court cannot conceive why the defendants should be 
concerned with the wide inspections they claim would have 
to be made by the Health Officer of the various farms from 
which they secure their cream because said expense, if any, 
is borne by the District and is done by its inspectors for the 
benefit of the public health. It may be true that it might be 
inconvenient for the defendants to comply with the provisions 
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j 

of the section relative to permits, but surely that is no reason 
for the Health Officer to waive them, if he could, for the benefit 
of the defendants. 

The requisites necessary for the securing of! a permit are 
also set forth in Section 2 of said Act. They are clearly not 
unreasonable or oppressive and are undoubtedly made in the 
interest of public health. The provisions of Section 2 in this 
respect are as follows: 

12 “Sec. 2. * * * Application for said permit shall be 
in writing upon a form prescribed by said. health officer 
and shall be accompanied by such detailed description of the 
dairy or dairy farm or other place where said milk, cream, or 
ice cream are produced, handled, stored, manufactured, sold, 
or offered for sale as the said health officer may require, and 
shall be accompanied by a certificate signed b^ an official of 
the health department of the District of Columbia, the United 
States Department of Agriculture or the health department of 
the District of Columbia, detailed for that purpose, certifying 
that the cattle producing such milk or cream are physically 
sound, and in the case of milk or cream held, offered for sale, 
or sold as such shall in addition be accompanied by a certificate 
signed by one of the officials aforesaid certifying the cattle 
producing such milk or cream have reacted negatively to the 
tuberculin test as prescribed by the Bureau of Aijimal Industry, 
United States Department of Agriculture, within one year 
previous to the filing of the application * * !* . Provided, 
* * * that the health officer may accept the certification of a 
State or municipal health officer * * *.” j 

Further, if, as claimed by the defendants, it was the intent 
of Congress to allow sterilized milk and cream products in 
hermetically sealed containers to be brought ifito the District 
without first having obtained a permit so to do from the 
Health Officer, and that the Health Officer pf the District 
tacitly conceded this in his letter to Congress Relative to pure 
and wholesome milk and milk products, then there should be 
no difficulty in having Congress specifically amend the Act 
in that respect. 

A reference to the debates in Congress, however, shows that 
while there was some debate relative to this matter the discus¬ 
sion did not embrace the wide field alleged by the defendants, 
as only evaporated and condensed milk are specifically men¬ 
tioned in this respect. Likewise, the letter j of the Health 
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Officer is not as specific in its terms, as applied to the present 
issue, as the defendants indicate. 

Under the Act the Health Officer is authorized to make regu¬ 
lations to protect the milk, cream and ice cream supply of the 
District, and pasteurization must be made under regulations 
to be prescribed by the Health Officer. Evidently the 

13 Health Officer is not convinced that the method used 
by the defendants’ company complies with his regula¬ 
tions, particularly because no application has been applied 
for by the defendants upon which he could predicate his 
decision in this respect. 

The Court also understands that there is a vast difference 
between evaporation, pasteurization and sterilization from a 
medical and Board of Health point of view. 

The Court therefore finds the defendants guilty of bringing 
and causing to be brought into the District of Columbia for 
sale cream without a permit from the Health Officer of the 
District of Columbia; that there is nothing unreasonable or 
oppressive in having the defendants apply for a permit in 
respect thereto or of the provisions necessary for the issuance 
of the permit. 

The Court therefore finds the defendants guilty as charged 
in the information. 

As this is in the nature of a test case, the Court will impose 
a modest fine of Ten Dollars (S10.00) upon the defendant 
Walter Leaman, and in default of the payment of said fine 
said defendant is to be sentenced to ten (10) days in the 
Washington Asylum and Jail. 

(Signed) GUS A. SCHULDT, 

Presiding Judge , Police Court , D. C. 

August 6, 1931. 

14 In the Police Court of the District of Columbia. 

i 

No. 983,680. 

District of Columbia 
vs. 

Walter Leaman and Raymond Martyn, a Partnership, 

Trading as Leaman and Martyn, and Raymond Martyn. 

Assignment of Errors. 

The Court erred: 

1. In ruling that the defendants herein were guilty as 
charged in the information. 
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2. In ruling that “Pantry Cream”, the product introduced 
and sold by the defendants, is “cream” within the meaning 
of that word as used in the Act of Congress ajpproved Feb¬ 
ruary 27, 1925. 

3. In ruling that the “ requisites necessary for the securing 
of a permit * * * are clearly not unreasonable or oppressive 
* * *” as applied to the facts in the instant case. 

4. In finding that the particular product involved in this 
case, namely, sterilized cream sold in hermetically sealed cans, 
was not mentioned in the debates in Congress, or the Health 
Officer’s letter, of February 4, 1925, to the j Congressional 
Committee, and that unlike evaporated and condensed milks, 
which were mentioned in the debates and in the letter, the 
product is within the scope of the Act. 

5. In ruling, over the exception of the defendants that the 
witness S. C. Higgins, an inspector of the District of Columbia 
Health Department, and a witness for the District of Columbia, 
was not required to answer the question propounded on cross- 
examination by counsel for the defendants, relative to whether 
permits had been issued for the sale of evaporated milk, and 
the Court’s ruling that the said question was irrelevant. 

6. In the same ruling over the exception of the defendants 
by the Court when the same question was propounded on 
cross-examination to R. R. Ashworth, the Chief Food Inspector 
for the District of Columbia, and a witness for! the District of 

Columbia. ! 

15 7. In sustaining the objection of the District of 

Columbia, over the exception of the defendants, to the 
offer of the defendants to show, by the testimony of the witness 
W. 0. Frohring, produced in their behalf, the character and 
nature of the product “Pantry Cream”, its method of manu¬ 
facture, the similarity in process and result with the method 
of manufacturing evaporated milk and the! purity of the 
product. | 

8. In ruling, over the exception of the defendants, that the 
date when “Pantry Cream” was first put on the market was 
irrelevant and inadmissible. 

9. In sustaining the objection of the District of Columbia, 
over the exception of the defendants, to the offer of the de¬ 
fendants, to show by the witness Frohring that the sale of 
“Pantry Cream” has not been prohibited by! any other city 
in the United States. 

10. In sustaining the objection of the District of Columbia, 
over the exception of the defendants to testimony offered by 


i 
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the defendants that “Pantry Cream” is a safe product to be 
given to infants or to anyone else. 

11. In sustaining the objection of the District of Columbia, 
over the exception of the defendants to testimony offered by 
the defendants that the equipment used in the production of 
“Pantry Cream” is identical with the equipment used in the 
production of evaporated milk. 

12. The Court’s ruling, as irrelevant, the following question 
propounded to Dr. William C. Fowler, Health Officer of the 
District of Columbia: 

“Doctor, is a permit required for the sale of evaporated or 
condensed milk in the District of Columbia?” 

and the Court’s further ruling in connection with that question 
that 

“* * * what has been done as to any other product has noth¬ 
ing to do with what was done in this case, because these defend¬ 
ants are charged with bringing this cream into the District of 
Columbia without first having secured a permit so to do.” 

HOGAN, DONOVAN, JONES, 
HARTSON & GUIDER, 

By JOHN W. GUIDER. 
ARTHUR J. PHELAN. 

[Endorsed:] Copy. Assignment of Errors. Filed Aug. 15, 
1931. F. A. Sebring, Clerk of Police Court, D. C. 

16 In the Police Court of the District of Columbia. 

No. 983,680. 

The District of Columbia, Plaintiff, 


vs. 

Walter Leaman and Raymond N. Martyn, a Partnership, 
Trading as Leaman and Martyn, and Raymond Martyn, 
Defendants. 


Bill of Exceptions. 

This cause came on for hearing before presiding Judge Gus 
A. Schuldt on June 26, 1931, the District of Columbia being 
represented by Assistant Corporation Counsel Edward W. 
Thomas, and the defendants being represented by John W. 
Guider, Esquire, and Arthur J. Phelan, Esquire, and there¬ 
upon the District of Columbia offered the following evidence: 
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product here in Court labeled “Pantry Table Cream!’, and 
also a sample of the whipping cream. Since that time these 


samples have been in my possession. I made an analysis to 
ascertain the contents of those samples, and found it' to be 


cream. 


Thereupon R. R. Ashworth was sworn as a witness on! behalf 
of the District of Columbia and testified in substance,as fol¬ 
lows : i 

I 

I am the Chief Food Inspector, and I have received all 
applications for permits for bringing cream into the District 
of Columbia as provided for in the Act of Congress of Feb¬ 
ruary 27, 1925; that no application had been received ilor had 
any permit been issued to bring into the District of Columbia 
“Pantry Whipping Cream” or “Pantry Table Cream”. • 

On cross-examination counsel for the defendants asked the 
witness whether any application had been made for a I permit 
for the sale of evaporated milk or condensed milk. 

The Court again ruled that this question was irrelevant, 
and an exception was noted to that ruling. 


Thereupon Mr. E. C. Higgins was recalled to the stand and 
testified that the matters covered by his previous testimony 
had all happened in the District of Columbia; that the samples 
indicated by him were the same samples taken <pver by 
18 the Doctor, and they were identified by himj as the 
samples turned over by him to the chemist. 

Whereupon the Assistant Corporation Counsel offered the 
samples in evidence, and without objection by the defendants 
they were so received. j 

i 

The labels on the said samples w^ere as follows: 

WTiereupon the District of Columbia rested its case.| 

In behalf of the defendants, W. O. Frohring was called as a 
witness, sworn, and testified in substance as follow’s: 

My name is W. 0. Frohring, and I live at Shaker Heights, 
Ohio. I am employed by the S. M. A. Corporation; that com¬ 
pany makes the preparation involved in this case. Ij am the 
Vice President and General Manager of the S. M. A. Corpora¬ 
tion. In addition to Pantry Cream, we make a great many 
infant foods, and also evaporated milk. 


^ I graduated from the Ohio State University, and took 
one year at a medical school for special work, j I am a 
chemist, and have studied dairy chemistry and bacteriology. 
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S. C. Higgins was called as a witness on behalf of the District 
of Columbia, and after being first duly sworn was examined 
and testified in substance as follows: 

I am an Inspector in the Health Department. I know Mr. 
Leaman and Mr. Martyn of the firm of Leaman and Martyn, 
and I have made an investigation of the facts involving the 
bringing into the District of Columbia of whipping cream and 
table cream known as “Pantry Cream”. I found out that it 
was handled through the chain stores—Atlantic and Pacific, 
the Sanitary, and the American Stores warehouses had it in 
their warehouses. They had it on sale in their stores, and I 
made purchases from each one of those stores, and made out 
my report for chemical analysis, and turned over my samples 
to the chemist, Dr. Reed. 

I found out that the chain stores purchased it through the 
brokerage office of Leaman and Martyn, and it was handled 
through the Terminal Warehouse people here. 

Applications for permits are submitted to me, and I am 
supposed to make an inspection of the place, the plant, and 
approve or disapprove it. I send my report to Dr. Ashworth, 
the Chief Inspector. No application has been made by the 
defendants in this case, or by anyone, for a permit for the sale 
of this product at any time. 

17 On cross-examination, the witness was asked: 

Q. “Do you issue permits for the sale of evaporated milk?” 

Counsel for the District of Columbia objected to the question 
on the ground that the law requires that an application shall 
be made; that the witness had testified that no application 
was made; that whether he issued permits for any other thing 
is irrelevant and immaterial to the hearing. 

The Court ruled as follows: 

“This is indicated on the label as whipping cream, and the 
other as table cream. The Court does not believe this testi¬ 
mony is relevant to the issue at this time.” 

To this ruling an exception was noted by the defendants. 

And thereupon Dr. John B. Reed was sworn as a witness on 
behalf of the District of Columbia and testified in substance 
as follows: 

My name is John B. Reed, and I am a chemist in th 
Department. I received from Mr. Higgins, for ' 
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I was formerly connected with the Telling Belle-Vernon Com¬ 
pany as Chief Chemist and Bacteriologist. That company 
handles pasteurized milk and cream, certified milk and evap¬ 
orated milk, and Walker Gordon modified milk. I think I 
have been thoroughly trained in the milk business. 

Pantry Cream is a cream, a fresh cream undqr inspection, 
put into a can, hermetically sealed and sterilized. The S. M. 
A. Corporation’s plant is at Mason, Michigan, dnd the cream 
is canned at that place. The farms which supply the cream 
are located wdthin a radius of ten miles of Mason. Approxi¬ 
mately eight hundred farms furnish this supplyj All of these 
farms are located in an accredited tuberculin tested area. As 
a matter of fact the entire State of Michigan! is tuberculin 
tested, and these farms are all located in the State of Michigan. 
They are also inspected regularly by the Board of Health of 
the City of Cleveland, and the Board of Health I of the City of 
Chicago. Further inspections are also made by) the company 
itself. j 

Whereupon the witness was asked: 

i 

Q. “What is the purpose of its inspection?” j 

Objection was made to this question by the Assistant Cor¬ 
poration Counsel and the Court sustained the objection. 

To this ruling exception was taken by the defendants. 

Whereupon, the following offer was made by the defendants’ 
counsel: 

j 

“I offer to prove that this is a product inspected, sterilized, 
free from bacteria, and a pure product; that the product is 
healthful and nutritious; that it is free from any foreign sub¬ 
stance, and has nothing of any character added!to it; that this 
cream has been reported to us by the government agencies at 
Buffalo, N. Y., and of Pennsylvania and of Illinois, as a satis¬ 
factory, pure and wholesome product; that the product is care¬ 
fully handled throughout its entire manufacture in the most 
sanitary methods, and in the most scrupulously inspected con¬ 
ditions, and in every respect the product is carefully handled. 

“The one additional point I want to make in this con- 
20 nection is that no material low in quality in any respect 
can be used in this process, and that tile process itself 
requires that an unusually high quality of milk be employed.” 

i 

To that offer the government objected, and the Court re¬ 
newed its ruling, sustaining the objection. Ail exception was 
taken in behalf of the defendants. 

j 

i 

i 
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Whereupon a further offer was made by the defendants’ 
counsel as follows: 

“We offer to prove that the standard methods for preparing 
evaporated milk are identical with the method used in pre¬ 
paring Pantry Cream, except that there is one stage in the 
manufacture of evaporated milk that is not required by the 
manufacture of Pantry Cream, namely, the boiling off of some 
of the water content. 

“We offer to prove further that this one difference between 
the two processes has nothing to do with the purity of the 
product, and that in all respects save that one precisely the 
same procedure of manufacture is followed. 

“Of course we also offer to prove fully the steps in the manu¬ 
facture of our own product.” 

The Court overruled the offer to show how the product was 
manufactured, particularly with respect to the similarity of 
evaporated milk and the further offer to show every step in 
the manufacture of “Pantry Cream.” 

To each of these rulings an exception was taken. 

Counsel for the defendants stated that the evidence con¬ 
tained in the several offers would have been given by the wit¬ 
ness Frohring. 

The witness was then asked when “Pantry Cream” was first 
put on the market. Objection to the question was made by the 
Assistant Corporation Counsel, and the Court sustained the 
objection on the ground that the question was not material to 
the issue. 

Whereupon an offer was made to show that Pantry Cream 
was first put on the market in 1930, and an exception was 
noted on the grounds that Congress could not have had this 
product in mind in 1925 if it did not come on the market until 
1930. 

21 It was stipulated between counsel for the District of 
Columbia and the defendants that “Pantry Cream” 
was first introduced into the District of Columbia in April, 
1931. 

The following question w’as then asked: 

Q. “Has the sale of Pantry Cream been prohibited by any 
other city in the United States?” 
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I 

Objection to the question was made by th^ District of 
Columbia. The objection was sustained, and an exception 
thereto was noted. 

Counsel for the defendants offered to prove that although 
the milk acts in all jurisdictions are practically the same the 
witness would have testified that the sale of Phntry Cream 
had not been prohibited by any other city in the Ignited States. 
An exception was noted by the defendants toj the Court’s 
ruling on the offer. The witness was then askeji whether he 
considered Pantry Cream a safe product to give! to infants or 
anyone else. The District of Columbia objected to the ques¬ 
tion, and the Court sustained the objection. 

Counsel for the defendants offered to show that “Pantry 
Cream” is a safe product. 

At this point counsel for the defendants made! the following 
offer: 


“I want to enlarge one offer of testimony. That offer has 
to do with the steps of manufacture of this product. We offer 
to show that after the milk is obtained from farnjis which have 
been inspected by the Cleveland and Chicago boards of health, 
it is immediately chilled and brought to the plajit, that at no 
stage of the manufacture is any preservative of foreign sub¬ 
stance added to Pantry Cream, that the milk is slightly warmed 
and the cream is separated therefrom, that the jcream is then 
put through a process which breaks down the large fat globules 
into smaller fat globules so as to prevent coagulation at the 
top of the cans; that following this process the ciream is placed 
in cans, is hermetically sealed, it is then sterilized by raising 
the temperature of the cream in the cans to 220 degrees Fahren¬ 
heit for at least 15 minutes and that a 15 to 30 minute heating- 
up or bringing-up process is allowed before that sterilizing 
period. j 

“We offer to show that the equipment used jin the process 
is identically the same as the equipment used in the production 
of evaporated milk.” 


22 The Court overruled the offer, and an| 
taken by the defendants to that ruling, j 
On cross-examination the witness was asked: I 


exception was 


“Has any proceeding been taken by your company with any 
agency of the government with reference to jthe Interstate 
Commerce laws in regard to this label?” 
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The witness replied that their label had been approved. The 
Court inquired if that was the label on the exhibits before him, 
and the answer was that the new label would be similar, but 
would have a few changes thereon. The words “sterilized” 
is to appear upon the new label “very emphatically”. 

The witness was then asked by counsel for the defendants if 
it was his understanding that the words “sterilized” when used 
in conjunction with cream is to have a meaning similar to the 
word “evaporated” when used in conjunction with milk. The 
witness said that the purpose w T as to acquaint the public with 
the fact that the product is sterile and keeps indefinitely the 
same as evaporated milk, and that it wras suggested by the 
Federal Food and Drugs Department to emphasize that point 
winch differentiated it from pasteurized bottled cream. The 
witness said there would be a difference between that cream 
and bottled cream. Whereupon the Assistant Corporation 
Counsel read from the label “A Bottle of Whipping Cream in a 
Can”, and asked if that had been changed. The witness testi¬ 
fied the new label would not have the word “bottle” any more. 
The Court inquired if the w~ord “sterilized” would appear, and 
the witness replied that it w*ould very emphatically, very 
prominently appear on the new label. The Court asked if the 
new label whuld read “Sterilized Pantry Cream”, and the 
witness replied that it would read “Pantry Sterilized Whipping 
Cream”. The Court commented that the only place where 
“sterilized” wras used on the old label wras in the reading 
matter, and the witness replied “Yes, in the small print.” 

Counsel for the defendants requested that the record be 
made to show that the purpose of the various offers wras to 
establish that this product was not cream within the meaning 
of the Act of Congress. 

Counsel for the defendants then asked the witness whether 
the product tasted like sw^eet cream, that is, fresh unbottled 
cream. 

23 Over the objection of the Assistant Corporation Coun¬ 
sel, the Court permitted the witness to testify that the 
taste of Pantry Cream is different from that of fresh bottled 
cream; that the sterilizing process gives it a different flavor, a 
slightly burnt taste, more like evaporated milk although not 
so pronounced, but one that would permit everyone to dis¬ 
tinguish it from bottled cream. 

The Court then asked the witness if the difference w^as so 
pronounced that Pantry Cream could be distinguished from 



W. LEAMAN ET AL. VS. DISTRICT OF COLUMBIA. 19 

i 

| 

bottled cream, and the witness replied that that difference 
could be detected. 

The witness was then asked, by counsel for the defendants, 
whether the difference was similar to the difference between 
the taste of evaporated milk and regular milk, and the witness 
replied that it was, but not quite so pronounced. I 

Thereupon Dr. William C. Fowler was sworn a^ a witness on 
behalf of the defendants and was asked by counsel for the de¬ 
fendants whether a permit is required for the sale bf evaporated 
or condensed milk in the District of Columbia. 1 

Objection to the question was made by the Assistant Cor¬ 
poration Counsel, and the Court made the following ruling: 

“The Court has already indicated, in the formal hearing, 
and in the interesting informal hearing, that What has been 
done as to any other product has nothing to do With what was 
done in this case, because these defendants are! charged with 
bringing this cream into the District without first having se¬ 
cured a permit so to do. I sustain the objection.” 

Counsel for the defendants noted an exception! to the ruling. 

Dr. Fowler testified he was the Health Officer of the District 
of Columbia, and that he had been Health Officer of the Dis¬ 
trict of Columbia since August 1, 1918. 

The witness was then asked how long evaporated milk had 
been coming into the District of Columbia without a permit. 
Objection to the question was made by the District of Co¬ 
lumbia, and sustained by the Court. An exception was noted 
by the defendants, and an offer was made to show that evapo¬ 
rated milk has been sold in the District of Colurpbia without a 
permit since before the passage of the Act of 19^5. 

24 Thereupon the Assistant Corporation Counsel asked 
to have made a part of the record the labels which ap¬ 
peared on the samples which were introduced in evidence, 
being the labels of “Pantry Table Cream” and “Pantry 
Whipping Cream”. Without objection this Was granted by 
the Court. 

Thereupon counsel for the defendants offered! in evidence as 
an exhibit a can of evaporated milk. Upon objection by the 
Assistant Corporation Counsel the Court overruled the offer. 
The defendants noted an exception thereto and made an offer 
of the said can of evaporated milk under the aforesaid ruling. 
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Thereupon the case was taken under advisement by the 
Court, and on August 15, 1931, the Court entered final judg¬ 
ment in the case as follows: 

“The Court therefore finds the defendants guilty as charged 
in the information. 

As this is in the nature of a test case the Court will impose a 
modest fine of Ten Dollars ($10.00) upon the defendant 
Walter Leaman, and in default of the payment of said fine said 
defendant is to be sentenced to ten days in the Washington 
Asylum and Jail.” 

Thereupon the defendants noted their exception to the 
Court’s ruling, and noted their intention to apply for a w’rit of 
error to be made, and the defendants then and there entered 
into recognizance with sufficient surety, approved by the Judge 
of the Court as required by law’. 

Be it remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the defendants as hereinbefore 
set forth w’as duly allowed and noted as aforesaid, and duly 
noted upon the minutes of the Court, and counsel for the de¬ 
fendants then and there prayed the Court, and now prays the 
Court, to sign and seal this bill of exceptions, and at the re¬ 
quest of counsel for the defendants, the same is accordingly 
signed and sealed and made a part of the record in this cause 
this 20th day of August, 1931. 

[Seal Police Court of District of Columbia.] 

GUS A. SCHULDT. 

Presiding Judge , Police Court , D. C. 

25 Form of bill satisfactory. 

WILLIAM W. BRIDE, 

EDWARD W. THOMAS, 

Corporation Counsel , District of Columbia. 

Form of bill satisfactory. 

JOHN W. GUIDER, 

ARTHUR J. PHELAN, 

Attorneys for Defendants. 

26 [Endorsed:] Copy. No. 983,680. The District of 
Columbia, Plaintiff, vs. Walter Leaman and Raymond 

N. Martyn,' a partnership, trading as Leaman and Martyn, 
and Raymond Martyn, Defendants. Bill of exceptions. 
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Submitted, settled, signed, sealed & filed August 20, 1931. 
Hogan, Donovan, Jones, Hartson & Guider, Colorado Build¬ 
ing, Washington, D. C. 

i 

27 United States of America, 


The President of the United States to the Hondrable Gus A. 
Schuldt, Judge of the Police Court of the District; of Columbia, 
Greeting: 


Because in the record and proceedings, as also in the rendi¬ 
tion of the judgment of a plea which is in the said‘Police Court, 
before you, between District of Columbia, plaintiff, and 
Walter Leaman and Raymond Martyn, defendants, No. 
983,680, a manifest error hath happened, to the great damage 
of the said defendants, as by their complaint appears. We 
being willing that error, if any hath been, should be duly cor¬ 
rected, and full and speedy justice done to the jparties afore¬ 
said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the same 
in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error,; what of right 
and according to the laws and customs of the United States 
should be done. 

Witness the Honorable George E. Martin, Chief Justice of 
the said Court of Appeals, the 4th day of September, in the 
year of our Lord one thousand nine hundred alnd thirty-one. 

I 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed by 

CHARLES H. ROBB, 


Associate Justice of the Court of 

Appeals of the District of Columbia. 


28 [Endorsed:] Received Sept. 4, 1931. F. A. Sebring, 
Clerk Police Court, D. C. 


i 


! 
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29 In the Police Court of the District of Columbia. 

No. 983,680. 

District of Columbia 


vs. 

Walter Leaman and Raymond Martyn, a Partnership, 
Trading as Leaman and Martyn, and Raymond Martyn. 

Designation of Record. 

The Clerk of the Police Court of the District of Columbia 
will please prepare a transcript of the record of the proceedings 
in the above-entitled case, and the following papers are hereby 
designated as being necessary to be copied: 

(1) The information. 

(2) Docket entries. 

(3) The memorandum opinion of the Trial Judge. 

(4) Judgment of the Court. 

(5) The assignment of errors. 

(6) The bill of exceptions. 

(7) The writ of error issued by the Court of Appeals of the 
District of Columbia in # 1825 original in that Court. 

(8) This designation. 

HOGAN, DONOVAN, JONES, 
HARTSON & GUIDER, 

JOHN W. GUIDER, 

ARTHUR J. PHELAN, 

Attorneys for the Defendants, 

1 810 Colorado Building, Washington, D. C. 

Acknowledgment of Service. 

A 

Service of a copy of the above designation of record is 
acknowledged this 9th day of September, 1931. 

EDWARD W. THOMAS, 
By W. A. ROBERTS, 

Corporation Counsel. 

30 [Endorsed:] Copy. September 9, 1931. Designa¬ 
tion of record filed. F. A. Sebring, Clerk Police 
Court, D. C. 
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31 In the Police Court of the District of Columbia. 

i 

i 

United States of America, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, num¬ 
bered from 1 to 21, inclusive, to be true copies of originals in 
cause No. 983,660, wherein the District of Columbia is plaintiff 
and Leaman & Martyn, a Partnership, Raymond M. Marytn, 
defendant-, as the same remain upon the files and records of 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 14" day Sept., A. D. 1931. j 

[Seal Police Court of District of Columbia.]! 

F. A. SEBRING, 

Clerk Police Court Dist. of Columbia. 

32 [Endorsed:] No. 983,660. In the Police Court of 
the District of Columbia. District of Columbia vs. 

Leaman and Martyn, a Partnership; Raymond M. Martyn. 
Violation act of Congress. Record for Court of Appeals. 

i 

Endorsed on cover: In error to Police Court. No. 5487. 
Walter Leaman and Raymond M. Martyn, a partnership, 
trading as Leaman and Martyn, and Raymonct M. Martyn, 
plaintiff-, vs. District of Columbia. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sept. 14, 1931. Henry W. Hodges, 
Clerk. j 
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BRIEF IN BEHALF OF PLAINTIFFS IN ERROR. 


STATEMENT. 
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i 

The information filed in the above entitled cause 
charged that the plaintiffs in error, who j were the 
defendants below, on the 16th day of June, 1931, 1 ‘did 


i 
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then and there bring into, and cause to be brought 
into the District of Columbia for sale, cream, without 
a permit from the Health Officer of said district so 
to do, contrary to and in violation of the Act of 
Congress, approved February 27, 1925.’’ (R. 2.) 

There is no question of fact in this case. The testi¬ 
mony adduced from the witnesses for the District of 
of Columbia, established that the defendants had 
brought into, and offered for sale in the District of 
Columbia, tw T o products with the trade designations 
of 44 Pantry Whipping Cream’’ and 44 Pantry Table 
Cream,” and that the defendants had not at any time 
applied for a permit to bring these products into or 
sell them within the District of Columbia. (R. 7.) 

The District of Columbia proved by a chemist of 
the Health Department that the contents of certain 
cans with the trade designation, 44 Pantry Table 
Cream” w r ere analyzed and found to be cream. (R. 
14.) No suggestion was made by this or any other 
witness that 44 Pantry Cream” was not a pure and 
wiiolesome product of high quality. 

The facts adduced by the defendants, including evi¬ 
dence erroneously excluded by the learned trial judge 
and more specifically discussed later in this brief, 
were as follows: 

44 Pantry Cream” is sterilized cream, sold in her¬ 
metically sealed cans. The cream used in the prepar¬ 
ation of this product is obtained from approximately 
eight hundred farms within a radius of ten miles of 
Mason, Michigan, all of winch farms are located 
within an accredited tuberculin tested area. 

The cream so supplied is regularly inspected by the 
Board of Health of the City of Chicago, the Board 



of Health of the City of Cleveland and the manu¬ 
facturer. (R. 14-15.) | 

The defendants contended that 4 4 Pantry Cream’’ 
was not cream within the meaning of that word as 
used in the Milk Act of 1925; and in support of this 
contention sought to prove that 4 4 Pantry Cream” is 
in the same category and is manufactured by sub¬ 
stantially the same process as evaporated milk, which, 
under rulings of the Health Department, may be in¬ 
troduced into and sold in the District of Columbia 
without a permit. 

The Court excluded evidence offered by the defen¬ 
dants to show’ that 44 Pantry Cream” is carefully han¬ 
dled throughout its manufacture, and is produced 
under the most sanitary conditions; and that a very 
high quality of milk must be employed by th^ process 
in order to successfully can the cream. (ijL 15.) 

Similarly, the defendants offered to prove;that the 
method of preparing canned evaporated milk, is identi¬ 
cal with that employed in preparing 44 Pantry Cream,” 
except that in the latter process there is eliminated 
one stage in the manufacture of evaporated milk, 
viz., boiling off a part of the wrater content; ! and that 
this one difference between the tw T o processes has 
nothing to do with the purity or the quality of the 
product. An offer was also made of testimony show¬ 
ing the details of the production and manufacture of 
44 Pantry Cream.” (R. 15-16.) j 

The foregoing offer w T as enlarged as follows: 


4 4 We offer to show T that after the milk is ob¬ 
tained from farms which have been inspected by 
the Cleveland and Chicago boards of health, it 
is immediately chilled and brought to the plant, 
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that at no stage of the manufacture is any 
preservative or foreign substance added to Pan¬ 
try Cream, that the milk is slightly warmed and 
the cream is separated therefrom, that the cream 
is then put through a process which breaks down 
the large fat globules into smaller fat globules 
so as to prevent coagulation at the top of the 
cans; that following this process the cream is 
placed in cans, and is hermetically sealed; it is 
then sterilized by raising the temperature of the 
cream in the cans to 220 degrees Fahrenheit for at 
least 15 minutes and that a 15 to 30 minute heat¬ 
ing-up or bringing-up process is allowed before 
that sterilizing period. 

“We offer to show that the equipment used in 
the process is identically the same as the equip¬ 
ment used in the production of evaporated milk.” 
(R. 17.) 

For -the purpose of showing that “Pantry Cream” 
was not manufactured until 1930, and that Congress 
could, therefore, not have had this product in mind 
in 1925, the defendants sought to prove the date -when 
the product was first manufactured. The Court ex¬ 
cluded this testimony. (R. 16) 

It was stipulated between counsel for the District 
of Columbia and the defendants that “Pantry 
Cream” was first introduced into the District of 
Columbia in April, 1931. (R. 16.) 

On cross-examination of one of the defendants’ wit¬ 
nesses, an official of the manufacturing corporation, 
the following question was asked: 

‘‘Has any proceeding been taken by your com¬ 
pany with any agency of the government with 
reference to the Interstate Commerce laws in 
regard to this label?” 
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The witness replied that their label had been ap- 
approved. The witness referred to approval by the 
Food and Drugs Division of the Departmentj of Agri¬ 
culture of a new label which the manufacturer was 
contemplating placing upon the cans. The <bourt in¬ 
quired if that was the label on the exhibits before 
him, and the answer was that the new label would 
be similar, but would have a few changes j thereon. 
The word ‘‘sterilized 7 * would appear upon, the new 
label 4 ‘very emphatically.’’ (R. 18.) j 

The witness was then asked by counsel fdr the de¬ 
fendants if it was his understanding that bhe w’ord 

° . 1 

“sterilized 9 ’ when used in conjunction with! cream is 
to have a meaning similar to the word “ evaporated 7 ’ 
when used in conjunction with milk. The witness 
said that the purpose was to acquaint the public with 
the fact that the product is sterile and keeps in¬ 
definitely the same as evaporated milk, arid that it 
was suggested by the Federal Food and Drugs De¬ 
partment to emphasize that point which differentiated 
it from pasteurized bottled cream. The witness said 
there would be a difference between that bream and 
bottled cream. Whereupon the Assistant j Corpora¬ 
tion Counsel read from the label the words “A Bottle 
of Whipping Cream in a Can,” and asked if that had 
been changed. The witness testified the hew label 
would not have the word “bottle” any more. The Court 
inquired if the word “sterilized” would appear, and 
the witness replied that it would very emphatically, 
very prominently appear on the new label. The Court 
asked if the new label would read “ Sterilized Pantry 
Cream,” and the witness replied that it would read 
“Pantry Sterilized Whipping Cream.” (R. 18.) 

The defendants proved that “Pantry Cream” is 
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different in taste from fresh bottle cream; that the 
sterilizing process gives it a different flavor which 
was described as a slightly burnt taste, similar to 
the taste of evaporated milk. It was further stated 
that the difference in taste of the canned product 
and fresh bottled cream could be distinguished by 
anyone. (R. 18, 19.) 

The defendants offered to prove, by the testimony 
of Dr. William C. Fowler, the Health Officer of the 
District of Columbia, that evaporated milk has been 
sold in the District of Columbia without a permit 
since before the passage of the Act of 1925. (R. 19.) 

Although the Court excluded the evidence at the 
trial, it recognized and commented upon this identical 
fact in his opinion. (R. 8.) 

For purposes of comparison, the defendants offered 
in evidence as an exhibit a can of evaporated milk. 
The exhibit was excluded, upon objection of the Cor¬ 
poration Counsel. (R. 19.) 

Thereupon the case was taken under advisement by 
the Court, and on August 15, 1931, the Court entered 
final judgment in the case as follows: 

4 ‘The Court therefore finds the defendants 
guilty as charged in the information. 

“As this is in the nature of a test case the 
Court will impose a modest fine of Ten Dollars 
($10.00) upon the defendant Walter Leaman, and 
in default of the payment of said fine said de¬ 
fendant is to be sentenced to ten days in the 
Washington Asylum and Jail.” (R. 20.) 

The case comes here upon a writ of error. 

The outstanding question presented to the learned 
trial judge, and now presented to this Court may be 
phrased as follows: 
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Is * ‘Pantry Cream,” which is a Sterilized Milk 
Product, Sold in Hermetically Sealed Tin Cans, 
“Cream” Within the Meaning of that Word as It Is 
Used in the Act of February 27, 1925, Under Which 
This Prosecution Was Brought? 

i 

i 

It is obvious that the several questions of i evidence 
raised at the trial are closely related to this' primary 
question. 

For the purpose of orderly presentation, the argu¬ 
ment herein will first be directed to the primary ques¬ 
tion, and then to the specific rulings of the trial judge 
upon the admission of evidence during the trial. 


ARGUMENT. i 

i 

The Sterilized Milk Product Known as I “Pantry 
Cream” Is Not “Cream” Within the Meaning of 
That Word as Used in the Act of February 27, 
1925. 


The above conclusion is respectfully submitted, and 
is based upon the following cogent and controlling 
reasons. 

I. Congress did not intend that the Act of Feb¬ 
ruary 27, 1925, should be so construed as to make it 
applicable to sterilized milk products sold in her¬ 
metically sealed cans, such as “Pantry Cream.” 

II. The law is clear that in the interpretation of 
Federal Statutes the courts will be governed by the 
intention of Congress rather than by a bare literal 
interpretation of the Act. 

III. The Act should not be so construed as to lead 
to injustice, oppression, or absurd consequences. 


i 


i 

i 

I 

i 

i 


i 
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I. Congress Did Not Intend that the Act of February 
27, 1925, Should be so Construed as to Make it 
Applicable to a Sterilized Milk Product Sold in 
Hermetically Sealed Cans, Such as 4 ‘Pantry 
Cream.'’ 

1. It is a well settled principle of statutory con¬ 
struction that the intention of the enacting body in 
passing the act in question is paramount and conclu¬ 
sive in determining the construction to be placed 
upon it. The intent of Congress in passing the act of 
February 27, 1925, may be ascertained from, 

(A) The history of milk legislation in the United 
States and the purposes sought to be achieved there- 

by, 

(B) The debates in the Senate and in the House of 
Representatives at the time this legislation was being 
considered, 

(C) The letter of February 4, 1925, from Dr. W. C. 
Fowler, then and now Health Officer of the District 
of Columbia, and read into the Congressional Record, 
at Volume 66, Part 4, page 3317, and 

(D) A reading of the entire act itself. 

A. The History of Milk Legislation Shows that the 
Intent of Congress in Passing the Act of 1925 
Was to Reduce the Number of Dangerous Bac¬ 
teria in Fresh or Loose Milk and Cream Offered 
For Sale in the District of Columbia. 

The history of milk legislation throughout the 
country is divided into two stages. Before the be¬ 
ginning of the present century most legislation was 
directed' to the quality of milk and cream, in an 
effort to prevent the sale of adulterated or low 
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i 

I 
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quality products. This purpose having been gen¬ 
erally accomplished, legislation during the past 
twenty-five years has been largely directed to the 
reduction of the number of dangerous bacterja found 
in milk and cream. The development of pasteuriza¬ 
tion has been the greatest factor in accomplishing 
this second result, but careful regulation of condi¬ 
tions under which milk is produced, and periodical 
inspection of cows, farms, and dairies have also lead to 
a reduction in bacterial content. 

The pasteurization process is defined in the 1925 
Act. (For definition, see page 15 this brief.j) 

In the same section of the Act, it is stated that 
pasteurized milk shall not contain “when delivered 
to the consumer more than 40,000 bacteria total 
count per cubic centimeter. ’ ’ 

Sterilized milk products, evaporated and > con¬ 
densed milk, date back to about the time of ^the Civil 
War, and the process has been substantially ,fhe same 
since its inception. Congress was, therefore, in 1925 
not called upon to enact laws which would| regulate 
products of such long standing which were sltill being 
prepared in the same way. In 1925, howpver^ the 
science of bacteriology had made such forward strides 
that the danger of unregulated fresh milk wks keenly 
recognized throughout the country. New kcts were 
being passed in many States to bring th6 various 
laws into harmony with the new developments of 
science. 

It is clear therefore that in 1925 there w^s no evil 
presented by sterilized milk products sold in hermeti¬ 
cally sealed cans, whereas there was an etil, which 
Congress intended to remedy, with referenc^ to fresh 
or loose milk and cream. There can be no question 


i 
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but that Congress contemplated only the correction 
of the evils which existed, and had no intention to 
regulate milk products which did not present the evil 
of dangerous bacteria which science had recently dis¬ 
covered, and more recently learned to destroy. 

We have been unable to find a single instance where 
a legislative act has required that sterilized milk 
products sold in hermetically sealed cans should be 
subjected to the same rules that have been laid down 
by practically all of the state and municipal govern¬ 
ments for the production and sale of fresh milk and 
cream. The controlling spirit of all this legislation 
is to reduce the bacterial content to the point of 
safety of public health. Clearly, it cannot be said 
that sterilized products possessing no bacteria are 
within the scope of such legislation. 

There is nothing in the Act of February 27, 1925, 
which gives the slightest support to the view that 
Congress meant to so regulate sterilized milk prod¬ 
ucts sold in hermetically sealed cans. On the contrary 
we confidently believe that we are able to show that 
Congress passed this legislation with the clear in¬ 
tent to omit such products from the operation of the 
Act. 

B. Debates in Congress Clearly Show that the In¬ 
tent of Congress Was to Exclude from the Op¬ 
eration of the Act Sterilized Milk Products in 
Hermetically Sealed Cans. 

Mr. Lambert, the proponent of the Bill in the House 
of Representatives, said (Cong. Rec. Yol. 66, Part 
IV, p. 3317): 
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“Mr. Chairman, for several years many who 
have given the most thought to the subject have 
believed that there should be regulation to in¬ 
sure and place beyond a doubt the milk^ cream 
and dairy products generally which are dis¬ 
posed of and used in the District of Columbia. 
* # * 

! 

6 1 The Bill, should it become law, will | not in¬ 
jure or prejudice any legitimate interests but 
will guarantee the people of the District! against 
the probability of risking the use of unwholesome 
milk or milk products of any description. To 
this end it will enlarge, but not in any unfair or 
drastic manner, the authority of the health officer. 
While the bill is lengthy, it is not in any degree 
radical. ’ ’ 


There was then read into the record, as aj part of 
the debates, Dr. Fowler’s letter of February! 4, 1925. 
In that letter it was stated (ib. p. 3318): 

I 

“The general purpose of the bill is tjo insure 
a supply of pure and wholesome milk hnd milk 
products for sale and use in the District of 
Columbia. ’ ’ j 

By “pure and wholesome” Dr. Fowler could only 
have meant a milk and cream supply which did not 
contain an excessive number of dangerous bacteria. 

This intention to pass a law which would reduce 
the number of bacteria in milk and cream Supply is 
further indicated by a long discussion of pasteuriza¬ 
tion and its effects on germs and safe milk, which 
appears on pp. 3318 et seq. of the Congressional Rec¬ 
ord. During this discussion Mr. Blanton shid: 

“Whenever you pasteurize milk to ja certain 
heat and then put it through a cooling process 



12 


afterwards, certain germs are removed from 
the milk. It is for the benefit of the many little 
children of Washington who have no access to 
doctors that I am thinking of.” 

At p. 3328 of the Record the fallowing discussion • 
appears: 

“Mr. Burtness. Mr. Chairman, I move to 
strike out the last word for the purpose of ask¬ 
ing a question. In the opinion of the commit¬ 
tee, do the provisions of this bill apply to inter¬ 
state shipments of evaporated milk or condensed 
milk, so called? 

“Mr. Moore of Virginia. The section we are 
now upon? 

i 

“Mr. Burtness: I refer to the bill as a whole, 
but the question came to my mind particularly 
upon reading section 4. The thought occurred to 
me that it may be ambiguous and that it may by 
its general terms apply to evaporated milk as 
well as to whole milk. 

“Mr. Moore of Virginia. The gentleman is 
speaking about reconstructed milk and skimmed 
milk, and so forth? 

“Jdr. Burtness. I mean the ordinary con¬ 
densed milk, particularly. We have a Federal 
law, of course, against the shipment in inter¬ 
state commerce of filled milk. 

“Mr. Moore of Virginia. Subsequent provi¬ 
sions in the bill deal with that subject. My eye 
falls upon one such provision which is contained 
in section 10 and which the gentleman may look 
at without my reading it. 
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“Mr. Burtness. Is it the intention of Ithe com¬ 
mittee that this act, in a general way, ip to pro¬ 
hibit interstate shipments of condensed inilk into 
the District of Columbia unless there is la permit 
and things of that sort obtained bv the factory 
which produces such milk! 

“Mr. Zihlman. I call the gentleman!’s atten¬ 
tion to page 7 of the bill, section 13, which de¬ 
fines what milk is. I 


“Mr. Clague. That covers 
apply to evaporated milk. 


it. It does not 


“Mr. Burtness. The intention is to leave out 
evaporated milk, I take it. 

i 

“Mr. Zihlman. Yes.” * 

i 

: | 

In view r of the fact that the members of the House 
District Committee wdio were the proponents of this 
Bill specifically stated that condensed and evaporated 
milk were not meant to be covered by thb Bill, the 
conclusion is unescapable that hermetically sealed, 
sterilized milk and cream sold in hermetically sealed 
cans being entirely free from bacteria, did hot present 

i 

the need for regulatory legislation, and that such 
legislation was directed to an entirely different type 
of product, namely, fresh or loose milk a!nd cream, 
whether “raw” or “pasteurized”. 

It is apparent that if this product had been in 

i 

existence in 1925 and had been called specifically to 
the attention of Congress, proponents of the Bill 
would have explicitly placed it, where common sense 
dictates that it must be placed, in the same general 
category as evaporated milk and condensed milk, 


i 

i 

i 

i 




i 
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since all are sterilized milk products sold in her¬ 
metically sealed cans. 

C. The Letter of February 4, 1925, of the Present 

Health Officer of the District of Columbia Clearly 
Establishes that the Purpose of the Bill Was to 
Regulate Fresh Milk and Cream, and not 
Canned Sterilized Products. 

This point has been covered under the preceding 
heading. 

D. A Reading of the Entire Act Shows that it is 

Utterly Inapplicable to Sterilized Cream in Her¬ 
metically Sealed Cans. 

The Act, read as an entirety, clearly establishes the 
following points: 

1. The legislation was enacted for the purpose of 
regulating the purity and bacterial content of fresh 
or loose milk and cream, whether raw or pasteurized. 

2. Conversely, since no such regulation was needed 
for sterilized milk products sold in hermetically sealed 
cans, such as evaporated and condensed milk, the 
legislation had no applicability to such products. 

3. The w^ords “cream” and “milk” are both de¬ 
fined by the Act. The mere reading of those defini¬ 
tions will establish the fact that if evaporated or 
condensed milk is not milk, under the Act, neither is 
the product sold under the trade designation, “Pantry 
Cream,” cream under the Act. 

4. In the sentence defining “cream,” are found 
several elements which clearly show that Congress 
was dealing wdth loose, or bulk raw cream. The 
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language used is entirely inapplicable t6 canned 
sterilized cream. 

A brief review of certain salient provisions of the 
statute justifies the above conclusions: 

In the enacting clause of the Bill, the j following 
appears: 


“That from and after the passage of this Act 
none but pure cream and wholesome milk, cream 
or ice-cream conforming to the definitions here¬ 
inafter specified shall be produced in cfr shipped 
into the District of Columbia or held hr offered 
for sale therein * * ! 


The Act requires that raw milk delivered to a con¬ 


sumer in the District of Columbia shall not contain 


more than 20,000 bacteria per cubic centimeter nor 
any colon bacilli nor other pathogenic orgaSnisms. 

It is further provided that pasteurized milk when 
delivered to the consumer shall not contain jmore than 
40,000 bacteria per cubic centimeter nor jany colon 
bacilli nor other pathogenic organisms. 

And it is further provided that no such milk shall 
be pasteurized more than one time. i 

The pasteurization process is defined by the Act 


and is subject to regulations prescribed by 
Officer. 


the Health 


“The term ‘pasteurized’ as used in the Act 
shall be held to mean the heating of milk or 
cream to a temperature of not less than one 
hundred and forty-two degrees Fahrenheit and 
maintained at such temperature for h period of 
not less than thirty minutes, then immediately 
cooled to a temperature of not more than forty- 
five degrees Fahrenheit and maintained at not 
more than that temperature.” 


I 

i 

i 

i 


! 





16 


We have already pointed out to the Court, that 
the defendants offered to prove that the steriliza¬ 
tion process used in the manufacture of ‘‘ Pantry 
Cream/ 7 takes place after the cream has been 
hermetically sealed in tin cans and is accom¬ 
plished by raising the temperature of the cream in 
the cans to two hundred and twenty degrees 
Fahrenheit for at least fifteen minutes, and that a 
fifteen to thirty minutes heating-up or bringing-up 
process is allowed before that sterilizing period. 

It is obvious, therefore, that the above provisions of 
the Act can not be intelligently applied to any steril¬ 
ized milk product sold in hermetically sealed cans. 
Such products are free from bacteria, colon bacilli and 
pathogenic organisms. 

‘ 4 Milk” and “Cream” are defined in the Act as 
follows: 

“Sec. 13. That for the purpose and within the 
meaning of this Act ‘milk’ shall be held to be the 
lacteal secretion obtained from the complete milk¬ 
ing of cows. 

“ ‘Cream’ is that portion of the milk rich in 
fat which rises to the surface of the milk on 
standing or is separated from it by centrifugal 
force or otherwise, and shall contain not less 
than 20 per centum of butter fat and shall not be 
offered for sale or sold unless and until it has 
been pasteurized under regulations prescribed by 
the health officer, and shall be free from patho¬ 
genic organisms and from visible dirt.” 

It is contended by the District of Columbia that the 
foregoing definition of cream includes within its 
meaning the product “Pantry Cream.” 

If that is true, then does it not necessarily follow 
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that “ Pantry Cream ” may not be sold in thb District 
of Columbia “unless and until it has been pasteurized 
under regulations prescribed by the Health Officer?” 

We do not think that the District of Columbia will 
contend that the product sold under the trade desig¬ 
nation, “Pantry Cream’ ’ should be pasteurized. 
Any attempt to enforce such a requirement j would be 
an absurdity. Pasteurization, as defined by the Act, 
does not remove all bacilli. A product put up in 
hermetically sealed cans will not keep if it contains 
any bacteria. The definition of pasteurized milk 
in Section 13 of the Act provides that when de¬ 
livered to the consumer it shall not contain more 
than forty thousand bacteria, total count, jper cubic 
centimeter. Sterilization, by its very name, means 
the destruction of all bacteria. 


“STERILIZE—To render sterile, or free from 
pathogenic bacteria and other | micro-or¬ 
ganisms as by heat or by chemicals.” 

Webster’s New International Dictionary, 1927. 

i 

i 

Moreover, the definition of pasteurization requires 
that after heating the cream shall be “immediately 
cooled to a temperature of not more than 45° F. and 
maintained at not more than that temperature”. It 
is obvious that Congress could not have intended the 
Act to apply to milk products sold in hermetically 
sealed cans when it required that products covered 
by the Act be cooled to 45° F. and kept at that 
temperature until delivered to the consumer, be¬ 
cause the very process of canning is designed to do 
away with the necessity for keeping the milk prod¬ 
ucts at such a low temperature in order! to deliver 
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them to the consumer in good condition. This re¬ 
quirement of cooling and holding at a low tempera¬ 
ture makes it obvious that Congress did not intend 
that the Act should apply to milk products sold in 
hermetically sealed cans. 

There must be some justification for excluding canned 
milk from the effect of the Act. It is just as rea¬ 
sonable to say that evaporated milk is “milk” as it is 
to say “Pantry Cream” is cream. There is nothing in 
the Act excluding from its operation, evaporated or 
condensed milk. But, as was found by the trial judge 
in his opinion (R. 8), evaporated milk “is allowed to 
come into the District without a permit from the 
Health Officer . 99 

We do not challenge that interpretation of the Act. 
We concede it to be reasonable, sensible, and clearly 
within the intent of Congress. But we submit that 
the administrative practice which has obtained both 
before and since the passage of the Act of February 
27, 1925, should control the instant question of statu¬ 
tory construction. 

It must be assumed that Congress did not see any 
need for legislation covering sterilized milk products 
sold in hermetically sealed cans. Nor did the District 
Health Officer, in drafting this legislation (See Cong. 
Rec. Vol. 66 Part IV, p. 3317) suggest that such 
legislation be enacted. Why then should the top part 
of the bottle of milk, when manufactured as “Pantry 
Cream” be subjected to entirely different regulations 
and rulings, from the whole bottle of milk, with part 
of the water content removed, but otherwise manu¬ 
factured, sterilized, and hermetically sealed in tin 
cans, by precisely the same process, merely because 
it is labelled “Evaporated Milk?” 

In disposing of this point, the trial judge said: 
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“A reference to the debates in Congress, how¬ 
ever, shows that while there was some debate 
relative to this matter, the discussion, 1 did not 
embrace the wide field alleged by the defendants, 
as only evaporated and condensed milk are spe¬ 
cifically mentioned.’’ (Opinion of Judge; Schuldt, 
R, 9.) 


i 

It was conceded by counsel for the District of 
Columbia that “Pantry Cream” was first introduced 
into the District of Columbia in April, 1931, more 
than six years after the Act was passed,; and the 
defendants offered to prove that the product was 
not put on the market until 1930. (R. 16) Obviously 
the product could not have been “specifically men¬ 
tioned” in Congress, but that does not meah that the 
intent of Congress cannot be clearly ascertained and 
followed by searching its reasons for excepting from 
the regulatory legislation, the existing | sterilized 
milk products, sold in hermetically sealed leans. 

Under date of November 13, 1925, the Board of 
Commissioners of the District of Columbia enacted 
certain regulations pursuant to the Act of!February 
27, 1925. These regulations are found on page 249 
of the publication entitled “Laws and Regulations 
Relating to Public Health in the District ofj Columbia, 
in Force July 1, 1930.” These regulations; are with¬ 
in the judicial notice of the Court. A reading of the 
regulations shows clearly that both the A<?t and the 
regulations were intended to reach fresb or loose 
milk and cream; that nothing in these regulations is 
specifically designed to cover the regulation of steri¬ 
lized milk products; and that the regulations are 
patently inapplicable to sterilized milk products sold 
in hermetically sealed cans. We submit! that this 


i 

i 

i 

i 

j 
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interpretation by the Health Department of the Dis¬ 
trict of Columbia and by the Commissioners of the 
District of Columbia is entitled to great weight. 

In view of the foregoing considerations, and the 
Congressional discussions as quoted on pages 11-13 
herein, we respectfully submit that a strained con¬ 
struction of the statute is required in order to find 
that Congress intended to bring within the operation 
of the Act sterilized cream sold in hermetically sealed 
cans. 

II. The Law is Clear that in the Interpretation of 
Federal Statutes, the Courts Will be Governed 
by the Intention of Congress Rather Than by a 
Bare Literal Interpretation of the Act. 

It is the contention of the District of Columbia 
that 41 Pantry Cream ”, although put up hermetically 
sealed and sterilized, is still “cream”. To support 
this prosecution it must then contend that this court 
should apply the statute to this product, without mak¬ 
ing any effort to determine whether “Pantry Cream” 
is “cream” within the meaning of Congress when it 
passed the 1925 Milk Act. We have already shown 
that Congress did not intend to cover cream which 
is treated in the manner of “Pantry Cream”, which 
is sold as “sterilized cream”, and which is different 
in taste from fresh cream and can be readily dis¬ 
tinguished because of that difference. (R. 18-19.) The 
law is very clear and is overwhelmingly established by 
a long line of cases in all jurisdictions, that it is the 
duty of the courts and well within their power to 
hold that a thing which is within the letter of a 
statute is not governed by the statute where it is not 
within the spirit thereof, or within the intention of 
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the law makers. There are numerous cases where a 
court has held directly contrary to the literal inter¬ 
pretation of a statute, where it was shown jthat the 
intention of Congress was not to cover thb specific 
subject or matter involved. Of the wealth of author¬ 
ities which may be adduced in support of this conten¬ 
tion, we will confine ourselves to the decisions which 
have been rendered in cases presented to the Supreme 
Court of the United States, and to other | Federal 
Courts. I 

The leading case on the proposition that a con¬ 
struction may be contrary to a literal construction 
of a statute is Holy Trinity Church v. TJ . S., 143 U. S. 
457. An Act of Congress set forth that— ! 

i 

i 

4 4 It shall be unlawful for any person |* * * to 

* * * in any way assist * * * the importation or 
migration of any alien * * * into thfe United 
States, its territories or the District of Colum¬ 
bia, under contract or agreement * * * made 
previous to the * * * migration of such alien 

* * * to perform labor or services of jany kind 
in the United States, its territories or ! the Dis¬ 
trict of Columbia.” 

A religious organization made a contract^ with an 
English alien minister under which contract! the min¬ 
ister came into the United States and performed ser¬ 
vices. The United States authorities sought to im¬ 
pose the penalties of the Act upon the j religious 
society. The United States Supreme Court ! held that 
even though the situation was clearly within the lit¬ 
eral construction of the Act, the intention of Congress 
was to govern such a situation, and held the Act 
inapplicable. The Court said at page 458: j 


i 

i 
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“It must be conceded that the act of the cor¬ 
poration is within the letter of this section, for 
the relation of rector to his church is one of ser¬ 
vice, and implies labor on the one side with com¬ 
pensation on the other. Not only are the general 
words labor and service both used, but also, as it 
were to guard against any narrow interpretation 
and emphasize a breadth of meaning, to them is 
added 4 of any kind’; and, further, as noticed by 
the Circuit Judge in his opinion, the fifth sec¬ 
tion, which makes specific exceptions, among them 
professional actors, artists, lecturers, singers and 
domestic servants, strengthens the idea that every 
other kind of labor and service was intended to 
be reached by the first section. While there is 
great force to this reasoning, we cannot think 
Congress intended to denounce with penalties a 
transaction like that in the present case. It is a 
familiar rule, that a thing may he within the let¬ 
ter of the statute, and yet not ivithin the statute, 
because not within its spirit, nor ivithin the inten¬ 
tion of its makers. This has often been asserted, 
and the reports are full of cases illustrating its 
application. This is not the substitution of the 
will of the judge for that of the legislator, for fre¬ 
quently words of general meaning are used in a 
statute, words broad enough to include an act in 
question, and yet a consideration of the whole 
legislation, or of the circumstances surrounding 
its enactment, or of the absurd results which fol¬ 
low from giving such broad meaning to the words, 
makes it unreasonable to believe that the legisla¬ 
tor intended to include the particular act * * * 
The reason of the law in such cases should pre¬ 
vail over its letter. The common sense of man 
approves the judgment mentioned by Puffendorf, 
that the Bolognian Law, which enacted 4 that 
whoever drew blood in the streets should be pun¬ 
ished wfith the utmost severity’ did not extend to 
the surgeon who opened the vein of the person 
that fell down in the street in a fit. The same 
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common sense accepts a rule cited by Flowden, 
that the statute of 1st Edward II, which enacts 
that a prisoner that breaks prison shall be guilty 
of felony, does not extend to a prisoner that 
break out because the prison is on fire, ‘ahd he is 
not to be hanged because he would not stty to be 
burned’ * * * Again another guide to the meaning 
of the statute is found in the evil which it is de¬ 
signed to remedy. * * * It is a case whefe there 
was presented a definite evil, in view of wjhich the 
legislature used general terms with the purpose 
of reaching all phases of that evil, and thereafter, 
unexpectedly, it is developed that the I general 
language thus employed is broad enough to reach 
cases and acts which the whole history and life of 
the country affirm could not have been intention- 
ally legislated against. It is the duty of the 
courts, under those circumstances, to sty that, 
however broad the language of the statute may 
be, the act, although within the letter, is not with¬ 
in the intention of the legislature, and therefore 
cannot be within the statute. * * * All lawjs should 
receive a sensible construction. General terms 
should be so limited in their application as not 
to lead to injustice, oppression or an absurd con¬ 
sequence. It will always, therefore, be presumed 
that the legislature intended exceptions to its 
language which would avoid results of tljiis char¬ 
acter. The reason of the law in such cases should 
prevail over its letter.’ ” (Italics ours) j 

i 


The language used by Mr. Justice Brewer! is pecu¬ 
liarly applicable to the instant proceeding, foj the Act 
of February 27, 1925, was intended to reach u definite 
evil. That evil, of course, was the sale off impure 
and unhealthful milk and cream containing dangerous 
bacteria. It is now argued by the District that the 
general language thus employed was broad enough to 
reach an entirely new product which could not have 
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been within the contemplation of the legislature at 
the time of the passage of the Act of Congress, and 
one which would not have been legislated against, 
had it been in existence for the reason that the prod¬ 
uct would have presented no evil which needed cor¬ 
recting. 

In the language of Mr. Justice Brewer, “it is the 
duty of the courts, under those circumstances, to say 
that, however broad the language of the statute may 
be, the act, although within the letter, is not within 
the intention of the legislature, and therefore cannot 
be within the statute”. 

The learned trial judge, in his written opinion filed 
in the case, (R. 7-10) made the following statement: 

“In matters of public health, the Courts are 
constrained to a strict interpretation of statutes 
of this character because of the underlying rea¬ 
sons for their adoption and of the actions of 
trained officials who carry said statutes into ef¬ 
fect.” (R. 8.) 

The principle stated does not support .the decision 
below. ' The Courts have not hesitated to apply the 
fundamental rules of statutory construction, even 
where the statutes involved the regulation of foods 
and drugs. It is unnecessary to burden the Court 
with the long line of Federal decisions in which the 
Courts have held that products were not within the 
terms of the Pure Food and Drugs Act. 

If Congress did not intend to cover a product such 
as “Pantry Cream” in the regulatory Act of 1925, 
can it be said that because the law is a health mea¬ 
sure, the Courts should so construe it as to include 
within its operation products not intended to be regu¬ 
lated? 
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A Federal ease involving precisely the satne judi¬ 
cial considerations arose in Massachusetts u|nder an 
amendment to the State law, enacted in 192$, which 
provided: j 

i 

“No person himself or by his servant or agent 
shall, for the purposes of sale or exchange, add 
any fat or oil other than milk fat to, br blend 
or compound the same with, any milk, dream or 
skimmed milk, whether or not condensed^' evapor¬ 
ated, concentrated, powdered, dried or dqsiccated, 
nor shall any person himself or by his! servant 
or agent sell, exchange or deliver, or have in pos¬ 
session wnth intent to sell, exchange or! deliver, 
or expose or offer for sale or exchange, guy milk, 
cream or skimmed milk in any of the gforesaid 
forms to which has been added or w T ith which 
has been blended or compounded any fgt or oil 
other than milk fat. Whoever violates |any pro¬ 
vision of this section shall be punished by the 
penalties prescribed by section twenty-four.” 

j 

The Federal jurisdiction was grounded oh the di¬ 
versity of citizenship. The plaintiff, Carolene Prod¬ 
ucts Company, sought to enjoin the health cifficers of 
the City of Boston from enforcing, as against the 
plaintiff’s product “Carolene”, the provisibn above 
cited. 

The District Court found that: 

I 

“Unquestionably, the act, literally construed, 
covers carolene; for carolene is a blending of 
egg fat with skimmed milk. The act proscribes 
the blending or compounding -with milk,| skimmed 
or unskimmed, of any fat or oil other than milk 
fat. But the same construction prosdribes the 
ordinary ‘milk shake’ and ‘milk chocolate’ (choc¬ 
olate contains fat) sold, by the million^ daily in 
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our drug stores. Apparently this construction 
would also cover ice creams and many kinds of 
cake. 

“It is inconceivable that the Massachusetts 
Legislature intended any such wholesale con¬ 
demnation of desirable and widely used food 
products. Of course, the act is a criminal act, 
and must be strictly construed. It is unfortunate 
that the responsibility of initial construction falls 
on a federal court; but, on the whole, I am in¬ 
clined to the view that the plaintiffs first con¬ 
tention, that carolene is not covered by the act, 
falls under the principle, of which the decision 
of the Supreme Court in the Holy Trinity Church 
Case, 143 U. S. 457, 459, 12 Sup. Ct. 511, 5J2, 
(36 L. Ed. 226) is the strongest illustration: 

“ ‘A thing may be within the letter of the 
statute, and yet not within the statute, because 
not within its spirit, nor within the intention of 
its makers. 7 77 (Further authorities cited) 

“The evidence adduced, as well as analogous 
statutes passed in other states, shows that the 
Legislature of Massachusetts was seeking to deal 
with the evil incident to the production and sale 
of so-called ‘filled milk; 7 that is, milk from which 
milk fats have been largely or entirely taken, and 
vegetable fats or oils, usually cocoanut oil, sub¬ 
stituted. Such milk products, with their dimin¬ 
ished nutrient values and cheapened cost, have 
come to be regarded as either injurious to health, 
or as involving elements of fraud upon those who 
desire and think they are getting real milk, or 
both. 

“The language used obviously far outran the 
legislative purposes, just as in the contract labor 
(Holy Trinity Church) case, supra. 77 

Carolene Products Company v. Mahoney, et al., 
294 Fed. 902. 

The injunction was issued by the District Court. 

Upon review by the Circuit Court of Appeals for 
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the First Circuit, in a per curiam decision, the decree 
of the District Court was affirmed, the Court saying: 

i 

i 

“We are of the opinion that the injunction in 
this case was properly issued; that the construc¬ 
tion placed by the District Court upon! section 
17a of chapter 94 of the General Laws ofj Massa¬ 
chusetts, as amended by St. 1923, c. 170; as ap¬ 
plied to the manufacture and sale of plaintiff’s 
product, Carolene, is correct; that the kct pre¬ 
scribes the addition of fat or oil, other than milk 
fat, to whole milk, cream, or skim milk, and the 
blending or compounding the same therewith, 
with intent to sell, etc.; that it does not proscribe 
the addition of egg yolk, but of fat or oil, as 
such, other than milk fat. Egg yolk is liot a fat 
or oil, even though it may contain some fat. To 
construe the statute as covering carolene would 
also proscribe the manufacture and sale of such 
compounds as milk shake (which contains eggs) 
and milk chocolate (chocolate contains fat) and 
other products of like character sold in great 
quantities throughout the country. The Construc¬ 
tion here upheld is not incompatible With the 
language or spirit of the statute.” 

Mahoney, et al., v. Carolene Products Com¬ 
pany, 2 Fed. (2d) 366. | 

i 

It is clear that the foregoing case involved a 
“matter of public health”. The “strict interpreta¬ 
tion” of that statute by the two Federal Courts would 
have required them to refuse to issue the injunction. 

The i( Holy Trinity ” case and the “ Carolene ” case 
are so clearly in point, that we hesitate to burden 
the court with any extended legal discussion of the 
proposition. However, we cite briefly the following 
authorities: 

In Hawaii v. Mankichi, 190 U. S. 197, at ipage 212 
(1903), in a case where the United States jSupreme 


i 

i 

I 

i 

j 

i 
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Court adopted an interpretation contrary to a literal 
construction, the Court said: 

“If the words of the Newlands resolution, 
adopting the municipal legislation of Hawaii not 
contrary to the Constitution of the United States, 
be literally applied, the petitioner is entitled 
to his discharge, * * * But there is another 

question underlying this and all other rules for 
the interpretation of statutes, and that is, what 
was the intention of the legislative body? With¬ 
out going back to the famous case of the drawing 
of blood in the streets of Bologna, the books are 
full of authorities to the effect that the intention 
of the lawmiaking power will prevail, even against 
the letter of the statute, or, as tersely expressed 
by Mr. Justice Swayne in Smythe v. Fiske, 23 
Wall. 374, 380, ‘ A thing may be within the letter 
of a statute and not within its meaning, and 
within its meaning, though not within its letter. 
The intention of the lawmaker is the law.’ A 
parallel expression is found in the opinion of Mr. 
Chief Justice Thompson of the Supreme Court 
of the State of New York, (subsequently Mr. 
Justice Thompson of this court,) in People v. 
Utica Ins. Co., 15 Johns. 358, 381: ‘A thing wdiieh 
is within the intention of the makers of a statute 
is as much within the statute as if it were within 
the letter; and a thing which is within the letter 
of the statute, is not within the statute, unless it 
be within the intention of the makers. ’ ” 

“The fundamental rule and ‘pole star of statu¬ 
tory construction’ is to ascertain and give effect 
to the intention of the legislature. In pursuance 
of that purpose the Courts have established the 
rule that a statute must be construed with refer¬ 
ence to the object intended to be accomplished by 
it (authorities); that words in common use are 
to be construed in their natural, plain and or¬ 
dinary signification. Lake County v. Rollins, 130 
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U. S. 662, 32 L. Ed. 1060; that if a legislative 
intent can unmistakably be gathered frorh title, 
text, context, and the background of cdmmon 
knowledge, it is as much a part of the Act, as 
said by the Circuit Court of Appeals for the 
Seventh Circuit, as if it were all written j out in 
the clearest words. Ross v. Schooley, 257 Fed. 
290.” Roxford Knitting Co. v. Moore and Tier¬ 
ney, 265 Fed. 177 (Circuit Court of Appeals 2d. 
Circuit 1920). 

The statutory definition of cream, quoted at page 
16, supra, should be read in the light of conditions 
which existed when the legislation was enacted. The 
word had a recognized meaning in common usage. 

It should not be necessary to argue that when Con¬ 
gress used the word “cream” in the Act, it did not 
mean “Pantry Cream”, a sterilized milk product 
sold in hermetically sealed tin cans, and a product 
which was first manufactured for sale anywhere more 
than five years after the passage of the Act and first 
introduced into the District of Columbia more than 
six years after the passage of the Act. 

In King v. Dist. of Columbia, 51 Appeals D. C., 160; 
277 Fed. 562, this Court adopted an interpretation of a 
statute regulating automobiles which was contrary to 
the literal construction of the statute, on the! ground 
that the intention of Congress was not to incliide such 
a case. The Court said: 

“If a literal interpretation would be cjontrary 
to the evident meaning of a statute, taken as a 
whole, it should be rejected. Hevdenfeldt v. 
Danev Gold, etc., Co., 93 U. S. 634, 638, 2$ L. Ed. 
995. Where there is doubt concerning thfe mean¬ 
ing of a statute, it should be construed,! if pos¬ 
sible, so as to serve the legislative design! Porto 
Rico Railway Co. v. Mor, 253 U. S. 345,j 348, 40 
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Sup. Ct. 516, 64 L. Ed. 944. In such a case as this 
the reason of the law should prevail over its 
letter. Baender v. Barnett, 255 U. S. 224, 226, 
41 Sup. Ct. 271, 65 L. Ed. 597. We believe that 
the agreement between the District and the state 
expresses correctly the meaning of the statute.’’ 

London Indemnity Co. v. Smoot , 52 Appeals D. C., 378; 
287 Fed. 952. Here again this Court squarely adopted 
an interpretation of a statute contrary to its literal 
construction. The Court repeating the statement from 
the Holy Trinity Church case, supra , said: 

4 4 The law is well settled that a thing may be 
within the letter of the statute and yet not within 
the statute because not within its spirit nor with¬ 
in the intention of its makers.” 

We respectfully submit that on the foregoing au¬ 
thorities, the court should find that the Act of Febru¬ 
ary 27, 1925, does not apply to 44 Pantry Cream”. 

III. The Act Should Not Be So Construed as to 
Lead to Injustice, Oppression, or Absurd Con¬ 
sequences. 

The law is well settled that when the consequences 
of applying a statute to a particular situation are 
such as to lead to injustice, oppression or absurd con¬ 
sequences, a Court will, if possible, adopt such a con¬ 
struction of the statute as to make it inapplicable to 
such a situation. 

In U. S. v. Katz, 271 U. S. 354 (1925), two 
defendants were indicted for violation of the Na¬ 
tional Prohibition Act on the ground that they did 
not keep a record of the sale of intoxicating liquors. 
The law provided that those with permits should keep 



31 


| 

i 
; 

a record of their sales. The government tqok the 
position that the seller of intoxicating liquor was re¬ 
quired by the statute to keep a permanent record of 
his sales, whether the sale was lawful or unlawful, 
and that failure to do so was in itself a crim0. The 
government sought to show that in this instance, 
where the sale was unlawful, a failure to make a per¬ 
manent record thereof constituted an offensA The 
U. S. Supreme Court held that while such a construc¬ 
tion of the Act was literally correct, that it was ab¬ 
surd to require a record of an unlawful act, and there¬ 
fore refused to adopt a literal construction. The 
Court said: 

“All laws are to be given a sensible construc¬ 
tion ; and a literal application of a statute, which 
would lead to absurd consequences, should be 
avoided whenever a reasonable application can 
be given to it consistent with the legislative pur¬ 
pose.’’ ! 

■ 

In Heydenfeldt v. Haney Co., 93 U. S. 634j (1876) 
the Court said: 

i 

! 

“If a literal interpretation of any part of it 
(Act of Congress) would operate unjhstly, or 
lead to absurd results, or be contrary to‘the evi¬ 
dent meaning of the act taken as a vdiole, it 
should be rejected.” 

In Collins v. New Hampshire, 171 U. S. 30 (1897), 
the Court laid down the following rule: 

“The direct and necessary result of d statute 
must be taken into consideration when deciding 
as to its validity, even if that result is hot in so 
many words either enacted or distinctly provided 
for. In whatever language a statute may be 


i 
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framed, its purpose must be determined by its 
natural and reasonable effect.” 

In determining the construction to be placed upon 
a provision in the Internal Revenue Act of 1921 the 
Court held that 

“ without reference to the question of constitu¬ 
tionality, it is settled that where a particular con¬ 
struction of a statute would occasion a great in¬ 
convenience or produce inequality and injustice, 
that view is to he avoided if another more rea¬ 
sonable interpretation is possible. Knowlton v. 
Moore, 178 U. S. 41-77, 20 Sup. Ct. 747, 44 L. Ed. 
969.” Commercial Credit Co. v. Tait , 2 Fed. 
2nd 862 (D. C. Dist. Md. 1924). 

The language of Mr. Justice White in the Knowlton 
case is clearly applicable. The construction sought 
by the District of Columbia would create an inequal¬ 
ity between the manufacturers of evaporated milk 
and the manufacturers of “Pantry Cream.” 

That injustice may be avoided, by adopting a more 
reasonable interpretation of the statute. 

Both evaporated milk and Pantry Cream are prod¬ 
ucts designed not to supplant a fresh milk supply, 
but to supplement it. Evaporated milk enables the 
consumer to have a milk supply when he cannot ob¬ 
tain fresh milk, and Pantry Cream enables the con¬ 
sumer to have a cream supply when he cannot obtain 
fresh cream. Although Pantry Cream serves com¬ 
mercially a more limited field than evaporated milk, 
regulatory statutes should be construed, if possible, 
so as to avoid a discrimination in favor of evaporated 
milk and against Pantry Cream. Both products sup¬ 
plement a fresh milk supply and, because of their 
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similarity from process of manufacture to method of 
sale, should be regulated in the same manner. 

From the foregoing statements of law it! can be 
seen that if a literal construction of the Act of Febru- 

i 

ary 27, 1925, to include the regulation of ‘I*Pantry 
Cream” leads to injustice, oppression or absurd con¬ 
sequences, this court should seek to construe!the Act 
as being inapplicable to 44 Pantry Cream”. ! Such a 
construction not only can be adopted but jnust be 
adopted in order to give effect to the intention of 
Congress as shown hereinbefore. 

The court will certainly appreciate the consequences 
of applying the Act to 44 Pantry Cream”. Tl^is appli¬ 
cation does not involve merely the application for and 
the granting of a single permit. Everyone of the 
800 farms which produce milk going into f 4 Pantry 
Cream” would be required to obtain a permit from 
the Health Officer of the District of Columbia. In 
order to grant those permits the Health Officer would 
have to send inspectors to these farms in Michigan. 
It is obvious that Congress did not intend t^ require 
the inspection of farms several hundred mijes away 
from the District of Columbia, where the| product 
coming into the District was sterilized and jjut up in 
hermetically sealed cans. The expense attendant upon 
such inspections whether borne by the District of 
Columbia, the manufacturers, or the farmers, would 
be so extremely high as to warrant the assumption 
that Congress did not intend to impose such a burden. 

We think the court will also appreciate that this 
new product, when sold on a nation wide basis, would 
require plants in other parts of the couhtry, and 
would draw supplies from thousands of farikis. Any 
milk produced in such additional plants for ^onsump- 


i 


i 

i 
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tion in the District of Columbia would require a fur¬ 
ther extension of the absurd and unreasonable results 
attached to such a construction of the Act. 

It must also be realized that the District of Colum¬ 
bia Milk Act is not substantially different from the 
provisions of the milk ordinances of thousands of 
cities throughout the country. If the law be that in 
each instance the producers of this product are sub¬ 
jected to such regulations, the number of inspections 
which would be required, can be approximated by 
multiplying the number of producing farms by the 
number of inspecting cities. The result is certainly 
so absurd as to justify this court in determining that 
it will not construe the act of Congress in a manner 
which will produce so unexpected and so drastic a 
consequence. 

A construction of the statute making it applicable 
to ‘ 4 Pantry Cream ”, is equivalent to a judicial finding 
that Congress intended to accomplish precisely the 
results outlined above. We respectfully submit that 
such a construction is unreasonable and unwarranted. 

THE RULINGS OF THE TRIAL COURT ON THE 
ADMISSION OF EVIDENCE. 

It is unnecessary to discuss at length the rulings 
of the trial court relating to the admission of evi¬ 
dence. In every case, the rulings to which exception 
were taken, both on the cross-examination of wit¬ 
nesses for the District of Columbia and the direct 
examination of witnesses for the defendants, were 
controlled by the court’s decision that the word 
“cream” in the Act of February 27, 1925, included 
within its meaning, the product sold under trade 
designation, “Pantry Cream”. 
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In consonance with that ruling, the Court wohld not 


admit evidence tending to show the similarity in the 
methods of producing “Pantry Cream” and evapor¬ 
ated milk; the steps that were taken to insure the 
purity of the product; the practice of the Health 
Office of the District of Columbia with respect to the 
sale of condensed and evaporated milk; the date that 
“Pantry Cream” was first manufactured and put on 
the market; or in general, any testimony, which would 
have served to show that this product, “Pantry 
Cream”, was not within the spirit of the legislation 
under which the prosecution was brought, j Speci¬ 
fically, the Court erred in the following rulings: 

1. In not permitting S. C. Higgins, an Inspector in 
the Health Department, and a witness for the bistrict 
of Columbia, to answer the question 


u 


Do you issue permits for the sale of 
rated milk?” 


evapo- 


and the Court’s ruling upon that question: 


“This is indicated on the label as whipping 
cream and the other as table cream. The Court 
does not believe that this testimony is relevant 
to the issue at this time.” (R. 13.) 

i 

i 

2. In ruling as irrelevant, upon the cross-examina¬ 
tion of R. R. Ashworth, the Chief Food Inspector of 
the District of Columbia, a question designed to ad¬ 
duce from the witness testimony as to whether any 
application had been made for a permit for jthe sale 
of evaporated or condensed milk. This official had 
testified under direct examination that he received all 
applications for permits for bringing cream into the 


i 
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District of Columbia as provided by the Act of Febru¬ 
ary 27, 1925. (R. 14.) 

3. In refusing to permit W. 0. Frohring, a witness 
for the defendants, to state the purpose of inspections 
made by the Board of Health of the City of Cleveland, 
the Board of Health of the City of Chicago and the 
manufacturer itself of 44 Pantry Cream”. (R. 15.) 

4. In ruling that the same witness should not be 
permitted to answer questions designed to adduce the 
fact that the process by which 44 Pantry Cream” is 
manufactured requires that raw cream of unusually 
high quality, be employed; and that no cream low 
in quality can be successfully used. (R. 15.) 

5. In ruling that the same witness should not an¬ 
swer questions directed to show that the standard 
method of producing canned evaporated milk is iden¬ 
tical with the method used in preparing 4 4 Pantry 
Cream” except that there is one stage in the manu¬ 
facture of evaporated milk not required in the manu¬ 
facture of 44 Pantry Cream”, namely, the boiling off 
of some of the water content; and the further fact 
that this one difference in the manufacture of the 
two products has nothing to do with the purity or 
wholesomeness of the products. (R. 16.) 

6. In ruling that the same witness should not be 
permitted to testify that 44 Pantry Cream” was never 
manufactured before 1930. (R. 16.) 

7. In not permitting the defendants to show, by this 
same witness that although the milk acts in other 
jurisdictions are practically the same as the statute 
in effect here, the sale of 44 Pantry Cream” has not 
been prohibited by any other city in the United 
States. (R. 17.) 

8. In not permitting the defendants to show by this 
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witness that “Pantry Cream ’ 9 is a safe product to 
give to either infants or adults. (R. 17.) 

Counsel for the defendants below stated j to the 
Court that the purpose of the foregoing questions and 
the offers made pursuant to the rulings of thej Court, 
was to show that 44 Pantry Cream” was not! within 
the meaning of the word “cream” as used in the 
statute. (R. 18) 

j 

CONCLUSION. 

A sterilized milk product such as Pantry C|ream is 
not subject to regulation under the Act of February 
27, 1925, for the following reasons: 

1. 44 Pantry Cream” is a pure, wholesome and 
nutritious food product which has been sterilized so 
as to make it free from bacteria, and there is, there¬ 
fore, no reason for a Court adopting a construction 
which will prohibit its sale. 

2. The provisions of the Act, the legislative history 
of milk regulation, the debate upon the Act at the 
time of its passage by Congress, and the explanation 
to Congress given by the present Health Officer all 
indicate an intention on the part of Congress not to 
cover sterilized milk products, sold in hermetically 
sealed cans such as 44 Pantry Cream.” 

3. The principles controlling the ruling of the Dis¬ 
trict of Columbia Health Officer that the Act of Feb¬ 
ruary 27, 1925, is not applicable to evaporaited milk 
should be similarly applied to a sterilized cream such 
as 44 Pantry Cream”, since neither product is within 
the scope of the regulatory Act of 1925. j 

4. The United States and District of Columbia 
Courts have consistently followed the rule of con¬ 
struction which calls for adopting an interpretation 


l 
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of a statute contrary to the literal interpretation if 
such a construction is called for by the intention of 
Congress. 

5. A decision that sterilized cream such as ‘ ‘ Pantry 
Cream” is subject to the Act of February 27, 1925, 
will be unjust and oppressive to the makers of such 
sterilized creams, and will lead to other oppression 
and also to absurd consequences, and the law is clear 
that such consequences will lead Courts to adopt con¬ 
structions which will obviate such consequences. 

Respectfully submitted, 


Marvin Bower, 

Of Counsel, 

November 17, 1931. 


Frank J. Hogan, 

John W. Guider, 

Arthur J. Phelan, 

Attorneys for Plaintiffs 
in Error . 
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IN THE 



WALTER LEAMAN and RAYMOND M. 

MARTYN, 

a Partnership, trading as Leaman andj Martyn, 

and RAYMOND M. MARTYN, 

Plaintiffs in Error 

| 

VS. 

I 

I 

DISTRICT OF COLUMBIA. 


BRIEF FOR THE DISTRICT OF COLUMBIA. 


Previous Opinion. 

i 

j 

The only previous opinion in this case is that 
of the District of Columbia Police Court 1 (R. 7-10) 4 


i 

i 
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JURISDICTION. 

The appeal involves bringing into the District 
of Columbia, on the 16th day of June, 1931, and 
the offering for sale, cream without a permit from 
the Health Officer of the District of Columbia, in 
violation of the Act of Congress approved Febru¬ 
ary 27, 1925 (43 Stats.1004), entitled: 

“An Act to regulate within the District of 
Columbia the sale of milk, cream and ice 
cream and for other purposes.” 

The matter is brought to the attention of this 
court by reason of the granting of a writ of error, 
on September 4, 1931, to review the rendition of 
a judgment of guilty, theretofore entered on Au¬ 
gust 6, 1931, against plaintiffs in error for vio¬ 
lating the above mentioned Act of Congress. 

I QUESTION PRESENTED. 

The sole question presented is whether, against 
the terms of a statute, safeguarding the intro¬ 
duction of foodstuffs into the District of Columbia, 
an animal substance designated as “Pantry Table 
Cream” and “Pantry Whipping Cream” (R. 17) 
may be brought in for sale, and sold, without first 
applying for a permit— 

“In writing upon a form prescribed by said 
health officer and * * * accompanied by such 
detailed description of the dairy or dairy 



I 

i 


farm or other place where said * * * cream 
* * *(is) produced, handled, stored, manu¬ 
factured, sold or offered for sale as the said 
health officer may require, and * * * be ac¬ 
companied by a certificate signed by an of¬ 
ficial of the health department of! the Dis¬ 
trict of Columbia, the United States Depart¬ 
ment of Agriculture, or some veterinarian 
authorized * * * and shall in addition be ac¬ 
companied by a certificate signed py one of 
the officials aforesaid certifying the cattle 
producing such milk or cream have reacted 
negatively to the tuberculin tests as prescrib¬ 
ed by the Bureau of Animal Industry*, United 
States Department of Agriculture, within one 
year previous to the filing of the application.” 
(Sec. 2 of Act of Congress, R. 9). j 

This question was answered in the negative by 
the lower court. j 

STATUTE INVOLVED. | 

Act of Congress approved February | 27, 1925 
(43 Stats. 1004) penalizing the bringing into the 
District of Columbia for sale “Cream * j * * with¬ 
out a permit so to do from the health officer of 
said District, and then only in accordance with 

the terms of said permit.” j 

! 

i 

i 

STATEMENT OF FACTS. ; 

i 

i 

As stated by plaintiffs in error in tljieir brief, 
(p. 2) “There is no question of fact in this case.” 
As pointed out in the opinion of the lower court, 
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“The defendants admit the validity of the Act 

of Congress under which this prosecution is 

brought, and there are no questions of fact 
* * * ?? 


“It is specifically admitted by defendants 
that they did bring cream into the District 
of Columbia for sale; that they had made no 
application for a permit and that no permit 
had been issued to them.” 

Therefore, the allegations in the information 
filed in the Police Court (R. 2) that the plaintiffs 
in error “brought into the District of Columbia 
for sale, cream, without a permit from the Health 
Officer of said District contrary to and in viola¬ 
tion of the Act of Congress * * *,” was conceded 
and there was no denial of the evidence adduced 
by the District that no application had been made 
“by anyone, for a permit for the sale of this pro¬ 
duct at any time.” (R. 13). The General Man¬ 
ager of the corporation manufacturing this food 
product testified: 

“Pantry cream is a cream, a fresh cream 
* * * put in a can * * *.” (R. 15). 

Two samples of the canned food product brought 
into the District on the date charged in the infor¬ 
mation filed in the Police Court were received 
in evidence without objection of plaintiffs in error. 
The labels thereon, advertising and defining this 
interstate commerce shipment, stated it to be 
(among other things): 
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1. “A BOTTLE OF TABLE CREAM IN A 

CAN. IT’S CREAM NOT MILK. 

* * ****** * 

It should not be confused with condensed 

or evaporated milk.” 

i 

2. “A BOTTLE OF WHIPPING CREAM IN 

A CAN. IT’S CREAM NOT MILK. 

* * ***** * * 

It contains no preservatives. 

i 

* * *****|* * 

Like any whipping cream, the! longer it 

is kept-cold, the easier it is to whip.” 
(R. 15). | 

| 

It is in evidence that these labels truthfully state 
the fact that the product is cream and that they 
had been passed upon by the agencies of the Fed¬ 
eral Government charged with the duty of seeing 
that the manufacturer properly branded his pro¬ 
duct. (R. 17 and 18). 

No application for a permit to bring this pro¬ 
duct into the District having been made and no 
certification of a State or municipal health officer 
having been tendered the District authorities as 
provided for in the statute, the lower court ruled 
that plaintiffs in error could not adduce evidence 
tending to show whether or not permits for in¬ 
terstate shipments of evaporated or condensed 

milk had been issued. It was held. j 

: i 

“The Court has already indicated in the 
formal hearing and in the interesting infor- 


i 




mal hearing that what has been done as to 
another product has nothing to do with what 
was done in this case, because these defend¬ 
ants are charged with bringing this cream 
into the District without first having se¬ 
cured a permit so to do.” (R.19). 

Over the objection of counsel for the District of 
Columbia, and in contradiction to the rest of the 
testimony, including the statements contained on 
the labels, evidence was permitted to be intro¬ 
duced tending to show that: 

“the taste of Pantry Cream is different from 
that of fresh bottled cream * * * more like 
evaporated milk * * * though not so pro¬ 
nounced.” 


SUMMARY OF ARGUMENT. 


No error was committed by the lower court, be¬ 
cause, 

1st. The necessity for applying for a permit is 
binding on all persons except those handling “in¬ 
terstate shipments of milk or cream * * * for 
manufacturing into ice cream; Provided, That 
such milk or cream is produced or handled in ac¬ 
cordance with the specifications of an authorized 
medical milk commission or a state board of 
health.” Plaintiffs in error did not attempt to 
qualify under this section of the Act (Sec. 4). 
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i 

j 

i 

i 

i 

I 

i 

i 

i 

i 

i 


i 

i 

i 
| 

2nd. No provision of the Act in question quali¬ 
fies or narrows in any way the definitioii of cream 
contained therein or defines or excludes j“cans” as 
containers. 

i 

i 

i 

3rd. Even assuming for the sake of argument 
the offers of plaintiffs in error of proof Nvould not 
have been admissible had application for a per¬ 
mit been made, the construction of the 'Statute in 
question according to the purpose forj which it 
was passed must be such that the finding of the 
lower court could be sustained. 

i 

i 

i 

i 

i 

I 

ARGUMENT. ! 


When a statute , valid upon its face requires that 
application be made for a permit as d condition 
precedent to its issuance a failure to so apply pre¬ 
cludes complaint of assumed invalid administra¬ 
tion. 

i 

In conformity with plaintiffs in error’s brief, 
they will be termed “defendants” and the District 
of Columbia “plaintiff.” It is vigorously con¬ 
tended by defendants that the Act of Congress of 
February 27, 1925, is inapplicable to sterilized 
cream in hermetically sealed cans because the pur¬ 
pose of the Act was to regulate fresh milk and 
cream, and that though the product in question 

i 

i 

i 
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may be within the letter of the law it is not with¬ 
in its spirit, and to sustain the judgment of the 
lower court would “be unjust and oppressive to 
the makers of such sterilized cream and will lead 
to other oppression and also to absurd conse¬ 
quences/' (Plaintiffs in error's brief, p. 38). In 
support of the above contention numerous cases 
are cited and technicalities indulged in, but no 
mention is made of the fact that “the application 
for a permit feature" of the statute is void or dis¬ 
criminatory. Therefore, it must be assumed 
that no case could be found denying the necessity 
for complying with that mandatory feature of the 
law\ The plaintiff does not question the fact that 
the cream is sterile and wholesome and a good 
quality milk product, nor has the local health 
department undertaken to do so, yet defendants' 
brief is devoted to showing that such is the case. 
It is elementary that in all cases where permits to 
engage in business require application and in¬ 
vestigation it is because personal character, na¬ 
ture of surroundings, and written consent are ne¬ 
cessities for the protection of the public welfare. 
It is so with matters involving public health. 
Congress recognized this and took such precaution 
in making application mandatory. The Supreme 
Court of the United States has settled the law T on 
this question, and in a most recent case, June 15, 
1931, Smith vs. Cahoon, 283 U. S. Vol. 51—No. 15 
advanced sheets Supreme Court Reporter, page 
582-585, Mr. Chief Justice Hughes stated at page 
585. 
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“The appellant was engaged in the busi¬ 
ness (transporting property for compensa¬ 
tion on the public highway) when the Act 
was passed and would be entitled to a certifi¬ 
cate provided he complied with the provis¬ 
ions of the Act. By the terms of the Act 
such compliace would be necessary. The 
appellant did not apply for a certificate, and 
the principle is well established that, when 
a statute, valid upon its face, requires the is¬ 
sue of a license or certificate as aj condition 
precedent to carrying on a business or follow¬ 
ing a vocation, one who is within the terms 
of the statute, but has failed to make the re¬ 
quired application is not at liberty to com¬ 
plain because of his anticipation o^ improper 
or invalid administration.” 

Defendants concede the Act of Congress is valid 
but they do not even pretend they should have a 
permit as a matter of right. In the above men¬ 
tioned case appellant was entitled to such permit 
but was not exempt from making application 
therefor. The same court in a case involving a 
resident of the District of Columbia, Hendrick vs. 
Maryland, 235 U. S. 610, held that one who had 
failed to show that he had complied with the laws 
in force within the District of Columbia, or that 
he had applied to the Maryland Commission for a 
Maryland identifying tag or marker could not 
complain that residents of the District were 
not included among those to whom j this privi¬ 
lege had been granted. To the same effect, 
it was held in the case of Pullman Company vs. 
Richardson, 261 U. S. 330, that a foreign corpor- 
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ation, doing an interstate business and which had 
not refused to pay a tax levied upon it could not 
question the validity of a provision of the tax law 
excluding all foreign corporations neglecting to 
pay the tax, from the right to do business. It is 
to be remembered that the “S. M. A. Corporation/’ 
the manufacturer of this product, is a foreign 
corporation. 

Again, in another local case, District of Colum¬ 
bia vs. Brooke, 214 U. S. 138, the United States 
Supreme Court decided that an abutting owner 
of property on which dwellings had been erected 
could not challenge the validity of a provision of 
the statute involved creating a drainage system 
in the District of Columbia which affected owners 
only of unimproved property. So, also, in Col¬ 
lins vs. Texas, 223 U. S. 288, it was held that an 
osteopath whose constitutional rights are not in¬ 
fringed by the requirements of law with re¬ 
spect to registering and licensing medical prac¬ 
titioners cannot complain that the statute may be 
unconstitutional in other cases or as to followers 
of Christian Science or others. 

Many other public carrier cases (besides Ca- 
hoon vs. Smith, Supra) may be cited on the same 
proposition, notably Interstate Busses Corpora¬ 
tion vs. Holyoke Street Railroad Company, 273 
U. S. 45. True, defendants admit the constitution¬ 
ality of the local Act, but they seek to ignore the 
mandatory obligations of that statute. See also 
Heald v. District of Columbia, 259 U. S. 114-123. 
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I . 

The fact that selling of milk or cream is a law¬ 
ful trade or business is no argument fdr exemp¬ 
tion from licensing and registration. 

This cannot be controverted because a permit 
was bound to issue to suitable persons adjudged 
fit, for food products conforming to the standards, 
in the exercise of the judicial discretion given the 
local health officer and his department.! In this 
connection defendants have sought to becloud the 
issue by attempting to take their product out of 
the meaning of the term “raw” milk Or cream. 
(Plaintiffs in error’s brief, pp. 14, 15, 19, 32, 36. 
See also Section 13, Act Feb. 27, 1925). j The evi¬ 
dence shows that the product “Pantry Cream and 
Pantry Whipping Cream” is fresh cream. Mr. 
Reed, a chemist in the Health Department, testi¬ 
fied (R. 13,14): | 

“I received from Mr. Higgings, for analysis, 
the product here in Court, labeled “Pantry 
Table Cream” and also a sample of i the whip¬ 
ping cream. Since that time these samples 
have been in my possession. I made an an¬ 
alysis to ascertain the contents of these sam¬ 
ples, and found it to be cream.” 

Defendants’ witness W. 0. Frohring testified 
(R. 14-15): ! 

“I am the Vice President an(| General 
Manager of the S. M. A. Corporation. * * * I 
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graduated from Ohio State University, and 
have studied dairy chemistry and bacteriol¬ 
ogy. * * * I think I have been thoroughly 
trained in the milk business. Pantry cream 
is a cream, a fresh cream under inspection, 
put in a can, hermetically sealed and steri¬ 
lized.” 

This Court in the case of Weigand vs. Dis¬ 
trict of Columbia, 22 App. D. C. 569, held (sylla¬ 
bus) it was not error— 

“To refuse to allow the defendant to introduce 
evidence to show for what purpose he had 
milk on hand, that being entirely immater¬ 
ial, if he sold milk that did not bear the test 
prescribed.” 

and stated on page 569: 

“It is objected that milk cannot be preserv¬ 
ed for such a length of time (30 days). But 
it is shown by the testimony of the chemist 
that by the use of a sterilized bottle milk 
may be preserved for an indefinite time.” 

It is thus seen that this Court has definitely stated 
defendants’ contention as to “raw bulk cream” is 
untenable. Other cases construing similar acts 
and their purposes in this jurisdiction are Dis¬ 
trict of Columbia vs. Bums, 32 App. D. C. 203, 
District of Columbia vs. Cobum, 35 App. D. C. 
324, Dade vs. United States, 40 App. D. C. 94 and 
District of Columbia vs. Simpson, 47 App. D. C. 6. 

Therefore, the fact that, as in the present case, 
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the granting of a license or permit may be obli¬ 
gatory on the local authorities effectively takes it 
out of the limitations of such cases as Yick Wo vs. 
United States, 118 U. S. 356 and the Holy Trinity 
Church case, 143 U. S. 457, cited by defendants 
as the leading cases on their proposition. See 
also St. Louis vs. Liessing, 1 L. R. A. (N. S.) 918, 
St. Louis vs. Grafeman, 1 L. R. A. (Ni S.) 926, 
St. Louis vs. Schuler, 1 L. R. A. (N. S.) 928, Com. 
vs. Warren, 160 Mass. 533, 36 N. E. $08, State 
vs. Campbell, 64 N. H. 402, 10 Am. St. Rep. 419, 
Chicago vs. Bartee, 100 Ill. 57, Gundling vs. Chi¬ 
cago, 177 U. S. 183, and Fischer vs. St. Louis, 194 

U. S. 362. ! 

! 

At this point it is pertinent to call attention to 
the finding of the lower court that: j 

* i 

“there is a vast difference betweeii evapora¬ 

tion, pasteurization and sterilization from a 
medical and Board of Health point of view.” 

i 

i 

And this difference is not confined to medical 
views alone. Webster's International Dictionary 

defines the word “vaporate” to mean— I 

I 

i 

“To convert from a liquid or solid state into 

vapor. To expel moisture from.”! 

1 

i 

The word “condense” is stated to meani- 

. i 

“To make thick or dense. To consolidate; 
abridge,” 

l 

I 

I 

i 


i 

i 
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and milk so treated leaves a liquid— 

“Concentrated by evaporation (usually with 
addition of sugar) for preservation and 
transportation. Condensed milk without 
sugar is reduced in bulk about one half, and 
keeps a week or two; the sweetened variety 
is more concentrated and can be preserved 
much longer.” 

Section 13 of the Act of Congress in question 
defining “cream” also provides that it— 

“shall not be offered for sale or sold unless and 
until it has been pasteurized under regula¬ 
tions prescribed by the health officer * * *.” 

By the same authority and answering defendants’ 
contention that sterilization of its product should 
have been considered we find that to sterilize is 
to— 

“impoverish; to exhaust of fertility.” 

while pasteurization is defined as— 

“a process devised by Pasteur for preventing 
or checking fermentation in fluids, such as 
wines, milk, etc. * * * While it does not de¬ 
stroy spores it avoids the injurious effects 
that might accompany complete steriliza¬ 
tion.” 

However, the evidence and the labels show the pro¬ 
duct is not condensed or evaporated and contains 
no preservatives. (R. 15-16-17). 
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3. 


The intention of Congress , in the absence of any 
ambiguity in the Act in question must be ascer¬ 
tained from its plain language and its expressed 
purpose. 


The purpose of this statute is to regulate , and 
not to prohibit. Where the reason of I a law is 
plain and not in a strict sense a penal one but one 
designed to most effectively guard the public 
health, it becomes its own expositor. Caminetti 
v. United States, 242 U. S. 470. 

It is immaterial that a can containing “cream” 
called “Pantry Cream” was not shipped into the 
District of Columbia until some years after the 
passage of this Act, White v. District pf Colum¬ 
bia, 55 App. D. C. 197, 198, because under the 
undisputed evidence defendants come directly un¬ 
der the terms of the Act in question, jrhe lower 
court found, and we believe it to be not only a 
reasonable interpretation of the Act in question, 
but to have been the intent and purpose of Con¬ 
gress, that as long as the dispensing power relat¬ 
ing to permits had to be vested in soineone the 
local health officer was the most logical individual, 
and this feature of applying therefor! applies to 
defendants. As no action has been taken in this 
matter by the local health officer no j charge of 
discrimination or of injustice can be imputed or 
sustained against the District authorities. 
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4. 

The intent of this Statute must be adduced from 
its plain words. 

It is admitted that the Act of Congress of Feb¬ 
ruary 27,1925, was drawn with a view to the pro¬ 
visions of the Federal and local Pure Food Laws 
and to secure sanitary conditions and surround¬ 
ings at the source of supply, and its plain words 
are not to be denied application upon any theory 
that other provisions might have been incorpor¬ 
ated therein, and this is just as true as if defend¬ 
ants had applied for a permit without success. 
Defendants make much of the contention that 
their product is “sterilized” in their offers of proof 
in the lower court. No offer was made to show 
that the containers were sterilized or that the 
product changed in any manner from the time 
it was first placed in the cans up to the time of 
its use as a food product. It is claimed pure raw 
cream is placed therein, but that by labelling it 
“Pantry Cream” it automatically becomes a pro¬ 
duct which should not be regulated by any Milk 
or Cream Law. Defendants, on page 14 of their 
Brief, state: 

“3. The words ‘cream’ and ‘milk’ are both de¬ 
fined by the Act. The mere reading of those 
definitions will establish the fact that if evap¬ 
orated or condensed milk is not milk, under 
the Act, neither is the product sold under the 
trade designation ‘Pantry Cream’ cream un¬ 
der the Act.” 


I 


J 

i 


Yet the evidence adduced at the trial on behalf of 
both parties to this cause was positive to the point 
that “Pantry Cream” was j 

“a cream, fresh cream.” 

i 

i 

i 

(R. 14-15) as fully commented on beforfe in this 
brief. In fact one of defendants’ offer jof proof 
was as follows: 

“* * * we offer to show that after the milk is 
obtained from the farms which have been in¬ 
spected by the Cleveland and Chicago boards 
of health, it is immediately chilled and 
brought to the plant, that at no stage of the 
manufacture is any preservative or foreign 
substance added to Pantry Cream, | that the 
milk is slightly warmed and the cream is 
separated therefrom * * *.” (R. 17). 

i 

Finding no support for their contention ih the evi¬ 
dence defendants attempt to invoke immaterial 
debates in Congress, and to bring it vjithin the 
same category as evaporated and condensed milk. 
All to the end that the intent of Congress in pass¬ 
ing the Act of 1925 was to specifically exclude 
the present subject matter from its operation. 

The leading case cited by defendants on this 
general proposition is Holy Trinity Church v. 
United States, 143 U. S. 457 (D. B. 21-23). Even 
a cursory reading of this citation shows it has no 
application to the present controversy, j The gist 
of that case is summed up by Mr. Justice Brewer 
on page 471, where he stated: | 

i 

j 

j 

i 


l 

i 
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“The free, equal and undisturbed enjoy¬ 
ment of religious opinion, whatever it may 
be, and free and decent discussions on any 
religious subject is granted and secured; * * * 
in Victal v. Girard, 43 U. S. 2 How. 127-198 
this Court * * * observed it is also said, and 
truly, that the Christian religion is a part 
of the common law' of Pennsylvania. * * * 
These, and many other matters which might 
be noticed, add a volume of unofficial declara¬ 
tions to the mass of organic utterances that 
this is a Christian nation. 

In the face of all these shall it be believed 
that a Congress of the United States intend¬ 
ed to make it a misdemeanor for a church of 
this country to contract for the services of a 
Christian minister residing in another na¬ 
tion.” 

On the other hand no cases are cited by defend¬ 
ants supporting their contention that Congres¬ 
sional debates are material to this issue. We sub¬ 
mit nonte may be found. And for the very simple 
reason that where the reason of a law is plain 
such debates are not appropriate sources of infor¬ 
mation even where and when pertinent. Dun¬ 
lap v. United States, 173 U. S. 65, Binns, v. United 
States, 194 U. S. 486, Penn. R. R. Co. v. Inter¬ 
national Coal Co., 230 U. S. 184, Railroad Com¬ 
mission v. Chicago Co., 257 U. S. 563, Fashion 
Co. v. Houston Co., 258 U. S. 346, Blake v. Na¬ 
tional City Bank, 23 Wall. 307. Furthermore 
among the laws which the Congress had in mind 
when the present Statute was enacted (in addi^ 



tion to the local Pure Food Law) was the Food 
and Drug Act of June 30, 1906 (34 St£t. 770). 
This Act penalizes mishandling, and applies to 


the defendants’ product (R. 15, 17,18). 
ants’ witness was asked: 


Defend- 


“Has any proceeding been taken by your com¬ 
pany with any agency of the government 
with reference to the Interstate Commerce 
Laws in regard to this label?” (R. ll7). 

“The witness replied that their label had been 
approved.” (R. 18). 


In the case of United States v. Johnson, 221 U. 

S. 488, it was held: j 

“Congress * * * was much more likely to regu¬ 
late commerce in food and drugs with refer¬ 
ence to plain matters of fact, so that j food and 
drugs should be what they proposed to be, 
when the kind was stated, than to distort the 
uses of its constitutional power to!establish 
criteria when opinions are far apart.” 


Even the fact that the article, the manufacture and 
sale of which is regulated or even prohibited, is 
made under the authority of letters-patenk granted 
by the Federal Government, does not prevent the 
exercise of the police powers of the State^, and the 
District of Columbia. Patterson v. Kentucky, 97 
U. S. 501. 
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CONCLUSION. 

It is submitted that defendants are effectively 
estopped from asserting that they are exempt 
from the operation of the Act of Congress of Feb¬ 
ruary, 1927, in so far as the application feature 
thereof is concerned, as it deprives them of no 
constitutional or property right, and that even 
though the. evidence adduced below including re¬ 
sult of cher|tical analysis, shows the commodity 
“Pantry Cream” to be fresh cream they are sub¬ 
ject to other-sections of that law (and other laws) 
relating to "the butter fat content thereof. There¬ 
fore should 'application be duly made defendants’ 
product would be subject to that further test be¬ 
fore the same could be legally sold within the Dis¬ 
trict of Columbia. Schmidinger v. Chicago, 226 
U. S. 578, Armour and Co. v. North Dakota, 240 
U. S. 510. And the prohibition might extend to 
ice cream. Hutchinson Ice Cream Co. v. Iowa, 
242 U. S. 158. 

Hence the decision of the lower court should be 
affirmed. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

Corporation Counsel, D . C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C. 

EDWARD W. THOMAS, 
Assistant Corporation Counsel , D. C. 

Attorneys for the District of Columbia . 



